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10:19 a.m.1

CHAIRPERSON MILLER:  The meeting2

will please come to order.  Good morning,3

ladies and gentlemen.  This is the June 5,4

2007 public meeting of the Board of Zoning5

Adjustment of the District of Columbia.  My6

name is Ruthanne Miller, chairperson. 7

Joining me today are Vice Chair Curtis8

Etherly, Mark Loud, John Mann representing9

the National Capitol Planning Commission,10

and representing the Zoning Commission is11

Mr. John Parsons. 12

Copies of today’s meeting agenda are13

available to you and are located to my left14

in the wall bin near the door.  We do not15

take any public testimony at our meetings16

unless the board asks someone to come17

forward.  Please be advised that this18

proceeding is being recorded by a court19

reporter and is also webcast live. 20

Accordingly, we must ask you to refrain from21

any disruptive noises or actions in the22

hearing room.  Please turn off all beepers23
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and cell phones.  Does the staff have any1

preliminary matters?2

MR. MOY:  We do, Madam Chair, but we3

can take it case by case.4

CHAIRPERSON MILLER:  Okay.  Then5

let’s proceed with the agenda.6

MR. MOY:  Good morning, Madam7

Chairperson, members of the board.  The8

first case for decision is the - is a9

request for a minor modification to10

Condition No. 4 of the Board of Zoning11

Adjustment Order No. 17276-C of Phillips12

Park, LLC and also a waiver of the 6-month13

time requirement pursuant to Section 3129 of14

the Zoning Regulations.  This modification15

is to the originally approved minor16

correction decision and order to Application17

17276-C which was pursuant to 11 DCMR §18

3104.1 for a special exception from Section19

2516 of the Zoning Regulations to allow the20

construction of a theoretical lot21

subdivision for 35 single-family homes in22

the R-1-A zone district at 2101 Foxhall23
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Road, N.W.  That’s in Square 1346, Lot 822.1

On May 1, 2007, the applicant filed2

a request for the minor modification to3

Condition No. 4 to the Order No. 17276-C of4

Phillips Park.  Because of the time5

requirement for filing modifications the6

applicant is also requesting that the board7

waive the 6-month time requirement pursuant8

to Section 2139.3 of the Zoning Regulations. 9

Specifically, the board is to, one,10

interpret its intent on the language as11

described in Condition No. 4 and consider12

proposed clarifying language as offered by13

the applicant, and two, act on waiving the14

6-month time requirement required of the15

modification pursuant to 3129.3.  And that16

completes the board’s briefing, Madam Chair.17

CHAIRPERSON MILLER:  Thank you very18

much.  I would suggest that we first address19

the question of waiving our rule.  Rule20

3129.3 requires that requests for21

modification be filed within six months of22

the final order and our standard for waiving23
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that would be good cause and no prejudice to1

any party.  And I think that they raise good2

cause in their application for this3

modification in that the language has a4

broad impact on construction on the site and5

I don’t see any prejudice to any party.  And6

in fact, none of the parties have submitted7

any documents in opposition.  Is it the8

consensus of the board to go forward with9

this?  Okay.  10

3129.7 for minor modifications, our11

standard there is that they don’t change the12

material facts that the board relied upon in13

approving the application.  And in this case14

that applicant seeks to modify language in15

Condition No. 4 that would eliminate the16

requirement that pools be constructed within17

building setback lines.  My recollection,18

and I believe the applicant even says this19

is in the letter, is that this language was20

originally proffered to the board by the21

applicant in their architectural guidelines22

and the way I understand this application is23
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that that probably was an error and they’re1

arguing that to change the language now2

would not be inconsistent with our reasoning3

in our order and the concerns that we had. 4

So I’m going to now then leave it for others5

to address that, if you think they do. 6

Perhaps, Mr. Parsons, you can address this.7

MR. PARSONS:  Well Madam Chair, yes. 8

I think the discussion really went to9

protecting the parkland and along 44th Street10

and allowing pools within the confines of11

the interior lots of which there are I12

believe 18 would be acceptable.  I think13

there are going to be various pools because14

the lots are small and the houses are large. 15

But I did notice what I think to be a16

mistake in the original order which has been17

repeated here, and that is in the18

parentheses which - well, let me read the19

whole sentence.  With the exception of lots20

abutting parkland or the 44th Street right-21

of-way and then in parentheses it lists22

lots.  If you refer to the diagram that came23
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with this application, that is Exhibit 50 in1

the case, grading plant it’s called,2

preliminary grading plant, they do not list3

along 44th Street, or we did not list along4

44th Street Lots A-31, A-32, A-33 in this5

list.  And I’d hate to give the impression6

that we somehow thought those lots weren’t7

along 44th Street.  So I would ask that we8

amend the original order to include those9

lots through this amendment.10

CHAIRPERSON MILLER:  Are you11

referring to lots listed in Condition No. 4?12

MR. PARSONS:  Correct.13

CHAIRPERSON MILLER:  So could you14

perhaps articulate how the language would15

now read?  I mean, it’s in the parentheses16

certain lots, correct?  With the exception17

of lots abutting parkland or the 44th Street18

right-of-way, paren, lots, and it lists19

them?  You’re proposing that we change that20

-21

MR. PARSONS:  That goes A-10, A-11,22

A-29, A-30, A-12, A-13, A-34, A-35.23
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CHAIRPERSON MILLER:  Okay.1

MR. PARSONS:  And that covers all of2

the lots along Whitehaven Parkway and 44th3

Street with the exception of A-31, A-32 and4

A-33.  And I don’t know why we left them5

out, but it implies that we did it6

intentionally so I’d like to fix that.7

CHAIRPERSON MILLER:  So they would8

be added to this group in the parentheses,9

correct?10

MR. PARSONS:  Right and I would add11

them after A-13 I guess to keep it12

chronological.13

CHAIRPERSON MILLER:  Okay.14

MR. PARSONS:  To the degree that we15

can.  16

CHAIRPERSON MILLER:  Anything else? 17

Any other comments?18

MR. PARSONS:  Well, I would move we19

approve this minor modification request as20

we have edited it this morning.21

VICE CHAIRPERSON ETHERLY:  Second22

the amendment, Madam Chair.23
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CHAIRPERSON MILLER:  Further1

discussion?  Okay.  All those in favor, say2

aye.3

(Chorus of ayes)4

CHAIRPERSON MILLER:  All those5

opposed?6

(No response)7

CHAIRPERSON MILLER:  All those8

abstaining?9

(No response)10

CHAIRPERSON MILLER:  And would you11

call the vote, please?12

MR. MOY:  Yes, the staff would13

record the vote as 4-0-1.  This on the14

motion of Mr. Parsons to approve the request15

for modification and also the waiver of the16

6-month time requirement.  Seconded by Mr.17

Etherly.  Also in support of the motion, Mr.18

Mann and Ms. Miller, the chair, and of19

course we have a board member who did not20

participate on this case.  Again, 4-0-1.21

CHAIRPERSON MILLER:  Thank you.  I22

think that concludes action on this case and23



13

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

we’re ready for the next one when you are,1

Mr. Moy.2

MR. MOY:  In case I failed to3

mention, the motion also included adding4

Lots A-31, A-32 and A-33 as an afterthought.5

CHAIRPERSON MILLER:  Thank you.6

MR. MOY:  The next application for7

decision is Application No. 17614 of 18258

19th Street, LLC pursuant to 11 DCMR § 3103.29

for a variance from the prohibition against10

enlarging a nonconforming structure under11

Subsection 2001.3 and a variance from the12

off-street parking requirements under13

Subsection 2101.1 allowing a 4-unit14

residential building in the DC/R-5-B15

district at Premises 1825 19th Street, N.W. 16

And that is in Square 132, Lot 218.17

On May 22, 2007 the board completed18

public testimony, determined that the record19

was full, closed the record and scheduled20

its decision on June 5, 2007.  The board is21

to act on the merits of the request for the22

variance relief described.  And finally,23
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Madam Chair, we have two filings that have1

entered the record as a preliminary matter. 2

The record had been closed.  The board3

didn’t ask for any further information.  One4

is a letter dated May 25, 2007 from an5

Alexander Boyar or Boyar, B-O-Y-A-R, and6

also a letter dated May 31, 2007 from a7

Christopher Zimmer.  And that completes the8

staff’s briefing, Madam Chair.9

CHAIRPERSON MILLER:  Thank you.  I10

think we should again deal with the11

preliminary matter first and that is with12

respect to the late filings.  3100.5 says13

that we can waive for good cause where there14

won’t be any prejudice to the rights of any15

party and it’s not otherwise prohibited by16

law to allow for late filings.  I didn’t see17

in this case with respect to these filings a18

showing of good cause and therefore I would19

not be in favor of allowing them in.  Part20

of the reason I must say for that, for the21

standard is that other parties don’t have22

the opportunity to address issues that might23
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be raised late.  So that’s my reasoning. 1

Others?2

MR. JACKSON:  I agree.3

CHAIRPERSON MILLER:  Do we have4

consensus of the board not to allow these5

filings in?  Okay.  6

Okay, I guess I will start with the7

merits of this case.  This is a case where8

the applicant is seeking to build a 4-unit9

residential building where there is a10

building already there in great disrepair. 11

And the applicant is seeking relief from the12

prohibition against enlarging a13

nonconforming structure under 2001.3 and14

also the off-street parking requirements15

under 2101.1.  Variance relief is needed for16

construction under 2001.3, Enlargements or17

additions to nonconforming structures18

devoted to conforming uses.  This is a19

nonconforming structure pursuant to20

Definition 199.  It was lawful at the time21

of enactment of the regulations, but it22

doesn’t conform to the provisions of the23



16

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

title that are relevant here, in particular1

lot occupancy is currently 80.7 percent and2

60 percent is allowed, the FAR is currently3

2.36 and 1.8 is allowed and the rear yard is4

currently 9 feet 6 inches and 15 feet is5

required.  And the structure is going to be6

devoted to conforming use, that being7

residential.  Applicant seeks to enlarge the8

structure and increase nonconformance with9

these regulations.  So they’re going to10

increase the lot occupancy, or they propose11

to, to 87 percent, the FAR to 2.71 and the12

rear yard they want to decrease to 7 feet 613

inches.  14

So in looking at this as a variance,15

the first thing we need to do is determine16

whether the property suffers from an17

exceptional condition that gives rise to an18

exceptional practical difficulty upon the19

owner in complying with the zoning20

regulations.  And if the applicant fulfills21

that test then we would get into whether or22

not there’s substantial detriment to the23
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public good or impairing the intent,1

purpose, integrity of the Zone Plan.  In2

looking at uniqueness of this property, this3

is one of those cases that I believe falls4

into the category of a confluence of factors5

that has been upheld by the Court of6

Appeals.  It was a - it’s a vacant building7

now.  It was constructed in 1892 and HBRB8

has found it to be contributing to the9

Dupont Circle Historic District.  It’s in a10

great state of disrepair.  It was subject to11

a subdivision in which previously three lots12

were subdivided into five and it left the13

applicant’s property with exceptional14

challenges, including no direct alley15

access, small backyards and little space16

remaining in the occupied lot area.  While17

the applicant’s property is not totally18

unique in shape and size, there are other19

lots that were subdivided similarly, two20

others in particular, I think what makes21

this property unique from those is the22

specific structure that’s on this property23
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and the applicant has a specific practical1

difficulty renovating this property because2

of that.3

I know that the Office of Planning4

had difficulty with the uniqueness test5

because they found that you know it has6

similar lots to the other two and there7

wasn’t a uniqueness to the topography, but8

they didn’t look at or address the case law9

that says that the uniqueness and10

exceptional condition can arise from11

structures on the land.  And also HBRB, the12

fact that it’s historic, HBRB has put13

certain constraints on it that doesn’t allow14

the owner to build in certain ways, such as15

it has to leave the rear wall where it is,16

so therefore to create open space it had to17

go further into the rear yard in putting on18

the balconies.  So I think that there is a19

uniqueness here and then the exceptional20

practical difficulties arise out of these21

specific unique conditions in renovating the22

property.  23
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In this case, the applicant1

commissioned an economic study of various2

renovation possibilities for the building3

and that is Exhibit G to applicant’s pre-4

hearing statement.  And the expert looked at5

various scenarios for renovating the6

building and the conclusion of that expert7

was that conversion of the building to four8

units with the proposed additional square9

footage added to the building was the only10

renovation scheme that would allow for11

renovation and rehabilitation of the12

building without a financial loss to the13

applicant.  And the expert also concluded14

that this viable option assumed inclusion of15

outdoor space in the form of balconies,16

roof-deck patio and that the value17

significantly diminished without access to18

outdoor space.  19

Now, the applicant had this expert20

here at the hearing to ask questions, to be21

subject to cross examination and neither22

Office of Planning nor the opposition23
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questioned this analysis or the1

qualifications of the expert that provided2

it.  The Office of Planning seemed to be of3

the opinion that balconies weren’t4

necessary, or stairs might not be necessary,5

but they really didn’t come up with anything6

substantial to support that in my view,7

whereas this expert report I thought was8

quite substantiated.  And in this case I9

think it’s been shown that the practical10

difficulties in renovating and11

rehabilitating this building arose12

specifically from the unique conditions13

here, which was the - it’s a confluence of14

the subdivision, HBRB constraints and the15

building on the property.  16

I think I might pause here because I17

don’t think we go into substantial detriment18

unless we find that these first two prongs19

are met, so I would be interested in hearing20

from other colleagues their opinion on those21

first two tests.22

MR. MANN:  I am in complete23
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agreement with everything that you just1

articulated, and I think that you did a2

pretty thorough job explaining how those3

first two prongs of the test are met.4

CHAIRPERSON MILLER:  Thank you.  Any5

other comments, or I’ll go into the?  Okay,6

then I’ll go forward with the no substantial7

detriment to the public good which is the8

third prong of the variance test, and also9

without substantially impairing the intent,10

purpose and integrity of the Zone Plan.  And11

specifically Office of Planning said at the12

hearing, if I recall correctly, that they13

felt that the applicant didn’t meet this14

test either because the relief was contrary15

to the regulations.  I understood it as16

being that they needed variance relief and17

we talked about this, and if that were the18

case then all variances need that.  No19

variance could be granted.  So I didn’t20

really follow that reasoning.  I believe21

also Office of Planning in their report said22

that they thought the balconies might have23
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an adverse impact on the privacy of the1

neighbors, but when questioned at the2

hearing I thought that they had said that3

other than the effect on the Zone Plan that4

there were no specific adverse impacts.   5

I don’t find based on the evidence6

that there’s substantial detriment to the7

public good or impairment of the Zone Plan8

or the regulations.  A 4-unit building is9

consistent with other buildings in the 180010

block of 19th Street, multiple-unit11

buildings.  At issue was some small12

balconies and a stairway that provided13

access for the owners and their tenants to14

put out their trash.  I think that outdoor15

access is a very important aspect of quality16

of life in the city and it did not seem to17

impact so negatively on neighbors that I18

could see.  As consistent with the19

Comprehensive Plan, certain aspects of it,20

it’s moderate density, residential, and I21

think also it’s also in accordance with22

preserving historic structures that23
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contribute to the character of Dupont Circle1

Historic District.  So I think it meets2

those tests.  3

There’s also a variance relief4

sought for off-street parking.  Obviously5

it’s a small lot so they cannot - with no6

alley access so they cannot provide parking7

and so I think it rises out of the same8

uniqueness of the qualities of the property9

and the difficulty is clear.  Office of10

Planning supported that, provided that the11

board adopted the condition on parking that12

was proposed.  So I think what we can do, if13

there’s no - if anybody wants to add14

anything else on substantial detriment? 15

Otherwise I can move to grant and then we16

can address the conditions that might be17

proposed.  Okay.18

MR. PARSONS:  Second.19

CHAIRPERSON MILLER:  Second, okay. 20

So it’s for all the variances that are set21

forth in the application.  The conditions. 22

They were set forth in the applicant’s - as23
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an attachment to the applicant’s pre-hearing1

statement.  Here it is, Exhibit H.  The2

first one that’s proffered is that the3

applicant shall include in all purchase and4

sale agreements and in the deeds conveying5

title to the individual residential units a6

condition that the residential unit owner7

maintain an off-street parking space.  8

I would say the standard for the9

board to adopt conditions is to mitigate10

adverse impacts, and we also need to have11

jurisdiction over that which we’re12

requiring.  So, does somebody have any13

comments on the first condition that’s14

proposed with respect to requiring the15

applicant to include in purchase and sale16

agreements and deeds -17

MR. PARSONS:  Madam Chair?18

CHAIRPERSON MILLER:  - off-street19

parking space.  Yes, go ahead.20

MR. PARSONS:  I just don’t think we21

have any place going here.  It’s22

unenforceable, it’s outside our jurisdiction23
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and it appeared from what was being1

presented to us that they’re going to do2

this in any event to help market the3

properties.  So I think we ought to not4

adopt such a condition.5

CHAIRPERSON MILLER:  Others?6

MR. LOUD:  Agreed.7

CHAIRPERSON MILLER:  Okay.  I would8

agree as well.  While we did hear evidence9

that parking is tight in the area, we don’t10

have jurisdiction over off-street parking11

spaces and they’re free - the parties are12

free to enter their own agreements.  Okay. 13

The second condition - anybody else have a14

comment on that?  Okay.  15

Second condition is the applicant16

shall include in the condominium bylaws for17

this project the following requirements. 18

One, that all residential unit owners must19

maintain an off-street parking space.  I20

think that we just addressed that.  That’s21

not enforceable, not in our jurisdiction. 22

Okay.  Two, okay, no grills will be23
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permitted.  I want to say that it has been1

brought to the board’s attention by our2

Office of Attorney General that the Fire3

Code actually has a provision, 307.5, that4

governs open-flame cooking devices.  It5

says, “Charcoal burners and other open-flame6

cooking devices shall not be operated on7

balconies or within 10 feet of combustible8

construction.”  So I don’t think this is9

really within our jurisdiction to impose a10

condition about grills and it’s already11

governed by D.C. law.  Any other comments?12

MR. LOUD:  Agreed.13

CHAIRPERSON MILLER:  Okay.  It’s the14

consensus of the board not to adopt that15

condition.  And third, a private trash16

removal service will be used to pick up17

trash from the property and trash will be18

stored in a trash storage facility on the19

property.  OAG has also brought to our20

attention Section 700.8 of D.C. Municipal21

Resolution - Regulations Chapter 7, Solid22

Waste Control.  In any event, it says the23
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District shall collect and remove all solid1

waste in buildings and structures used2

exclusively for residential purposes except3

in the following buildings or structures,4

(a), any building or structure containing5

four or more dwelling units.  Therefore it6

appears that this, the removal of trash for7

this 4-unit dwelling would be governed by8

that provision and that’s not necessary for9

us to impose a condition here.10

Finally, the last part of this goes11

to the trash will be stored in a trash12

storage facility on the property.  Now that13

could be within our jurisdiction.  It goes14

to what happens on the property that’s15

before us.  However, I don’t exactly know16

what that means or whether that means when -17

except on trash days, or including on trash18

days, or whatever.  We didn’t have very much19

testimony on this so not totally20

understanding what it means I don’t feel21

totally confident about imposing a22

condition.  But perhaps others have a better23
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memory of this.1

MR. PARSONS:  Madam Chair, I think2

given the price range of these units and the3

fact that the rear yard is common space to4

all that this will be a problem.  I mean,5

it’ll be taken care of and for us to imply6

that the zoning administrator is going to go7

out there and check on trash day to see how8

it’s being handled is something we shouldn’t9

be involved in.10

CHAIRPERSON MILLER:  I agree and I11

don’t believe that the variance relief12

that’s being granted is really very much13

related to this.  There could be one14

dwelling there and they’d still have trash15

and they’d still be using the same alley as16

the other people and without variance17

relief.  So and the other thing is I think18

this applicant gave the impression that he19

wants to be a good neighbor and I think20

they’re certainly free to do all these21

things, but our conditions run with the land22

and I think it would be problematic in this23
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case if we don’t see a real need for it. 1

Okay.  Any other comments on this case? 2

Okay, then all those in favor say aye.3

(Chorus of ayes)4

CHAIRPERSON MILLER:  All those5

opposed?6

(No response)7

CHAIRPERSON MILLER:  All those8

abstaining?9

(No response)10

CHAIRPERSON MILLER:  Mr. Moy, would11

you call the vote, please?12

MR. MOY:  Yes, ma’am.  Staff would13

record the vote as 5-0-0.  This is on the14

motion of the chair to approve the15

application, seconded by Mr. Parsons.  Also16

in support of the motion, Mr. Mann, Mr.17

Etherly and Mr. Loud.18

The next application is Application19

No. 17599 of Taiwo Demuren pursuant to 1120

DCMR § 3104.1 for a special exception to21

construct a 4-unit apartment building under22

Section 353 in the R-5-A district at23
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Premises 5300 E Street, S.E.  And that’s in1

Square 5299, Lot 16.  On May 22, 2007 the2

board completed public testimony, closed the3

record and scheduled its decision on June 5,4

2007.  The board determined that the record5

was full and no additional information was6

needed.  Therefore, the board is to act on7

the merits of the application under Section8

353.  No other variance relief is needed. 9

That completes the board’s briefing, Madam10

Chair.11

CHAIRPERSON MILLER:  Thank you, Mr.12

Moy.  I think Mr. Loud’s going to start13

this.14

MR. LOUD:  Thank you, Madam Chair. 15

This matter is before BZA as a special16

exception as noted under our authority, our17

original jurisdiction under Section 3100.118

and Section 3104.1 to grant special19

exceptions in a variety of circumstances and20

under specifically Section 353 which grants21

our body special exception authority over22

all new residential developments in R-5-A23
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districts.  1

This is an application to construct2

new 4-unit condominium development in an R-3

5-A district at Premises 5300 E Street,4

S.E., Square 5299, Lot 16.  The property is5

a vacant corner lot with no public alley6

access.  As indicated, four units are to be7

constructed, a 4-unit building is to be8

constructed, including three storeys and a9

cellar.  There are two bedrooms for each10

story.  The total building is 38 feet high11

and includes a brick veneer finish along12

with vinyl siding.  There is to be - there13

are to be four parking spaces as part of the14

project, including one for each unit which15

will be accessible from the street. 16

Section 353 of our regulations17

provides that an application for special18

exception in an R-5-A district shall be19

referred to the D.C. Board of Education, to20

the D.C. Departments of Transportation and21

Housing and Community Development and to the22

D.C. Office of Planning for comment, each23



32

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

comment specific to the agencies.  In this1

case, the Office of Planning did provide a2

report and testimony.  The report and3

testimony that they provided is in support4

of the project as being in line with the5

District’s policy and Comp Plan for the6

Marshall Heights community, particularly7

satisfying infill development and providing8

moderate density affordable housing to9

District residents.  The Department of10

Housing and Community Development also11

submitted a report which is at Exhibit 2312

which additionally supported the project, in13

particular its provision of affordable14

housing in the District.  The Department of15

Transportation weighed in as well at Exhibit16

28 of our record, a report dated April 20. 17

Additionally, no objection to the project,18

noting that there was adequate parking space19

provided per unit.  The Board of Education20

was referred the application on21

representation of OP, but did not submit22

anything for the record.  However, OP23
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identified a number of schools within a 1-1

mile radius of the project that could2

satisfy any additional impact to schools3

which in this case would seem to be minimal4

because it’s only a 4-unit project that5

we’re talking about.6

The ANC did provide a letter dated7

May 9, Exhibit 28, which noted general8

support for conversion of vacant land into9

affordable housing and as indicated this is10

vacant land property, but also expressing11

some concerns, or preferences I should say,12

for limiting the apparent height of the13

building in a manner that would be14

consistent with several adjoining15

properties.  There was no opposition filed16

to the project.  Some of the other concerns17

that were raised in the ANC letter were non-18

zoning issues and dealt with conditions on19

title regarding subsequent subleasing of the20

units to renters as opposed to the property21

owners.  In light of this background, I’d22

like to open it up for discussion to fellow23
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board members.1

CHAIRPERSON MILLER:  Thank you.  I2

would be interested in that ANC report. 3

Does that meet the great weigh requirements,4

do you know?  Set forth in our regulations5

and in the statute.  6

MR. LOUD:  Let me grab that for you,7

Madam Chair.  That is Exhibit 28 for those8

of you that are able to pull it.9

CHAIRPERSON MILLER:  I mean, we10

address a lot of the concerns of ANC’s in11

any event.  However, we usually do12

acknowledge whether or not it meets the13

great weight requirements.  So this to me14

looks like a letter as opposed to a report15

specifically referencing a vote where a16

quorum is present at a publicly noted17

meeting.  So therefore, I mean the board18

certainly is considering the issues that are19

raised.  In its written decision it does not20

need to necessarily address each and every21

issue that’s raised here.  But I think you22

did cover the issues that were raised and23
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that the board considered.1

I also want to comment, as Mr. Loud2

said, there were certain concerns that were3

raised in this letter that we’ll see in4

other cases that are also being applied for5

under 353, and there is a concern about -6

that these buildings that are represented as7

to be condominiums might become apartments. 8

And I believe that the neighbors have been9

in conversation with the applicant in all10

these cases, and they seem to come to11

agreements that they won’t be converted to12

apartments.  However, that is something that13

is not within our jurisdiction to condition14

any order on it.  It’s not governed by the15

Zoning Regulations.  I would say, though, I16

do think it is good and is significant that17

in this process the communities, people in18

the community have a chance to work with19

applicants with respect to community20

concerns.  And often a lot of the concerns21

are worked out between the parties22

themselves.  Thank you, Mr. Loud.  Do you23
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have any other comments on this?1

MR. LOUD:  I do not.  If other board2

members don’t have any questions or3

comments, I would like to move approval of4

the application in 17599.5

CHAIRPERSON MILLER:  Second.  Is6

there further discussion?  I would just note7

that this is governed by Section 353 and I8

think that Mr. Loud has gone through the9

provisions and the evidence in the record10

and it shows that the specific provisions11

are met.  And I don’t find any adverse12

impacts or that it would be not in harmony13

with the Zoning Regulations to grant the14

application.  Does anybody else have any15

comments?  Okay.  Shall we vote on this,16

then?  All those in favor say aye.17

(Chorus of ayes)18

CHAIRPERSON MILLER:  All those19

opposed?20

(No response)21

CHAIRPERSON MILLER:  All those22

abstaining?23
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(No response)1

CHAIRPERSON MILLER:  Mr. Moy, would2

you call the vote, please?3

MR. MOY:  Yes, ma’am.  Staff would4

record the vote as 4-0-1, this on motion of5

Mr. Loud to approve the application,6

seconded by Ms. Miller the chairperson. 7

Also in support of the motion, Mr. Mann and8

Mr. Etherly.  And we have - or rather we do9

not have a Zoning Commission member10

participating on this case.  Would the board11

desire, since there was no party status12

opposition, would the board desire a summary13

order?14

CHAIRPERSON MILLER:  Yes, I think15

that would be appropriate.  That’s consensus16

of the board?  Yes.  It’s the consensus of17

the board.  Thank you.  18

MR. MOY:  The next application is -19

staff would like to announce, which is20

Application No. 17592 of Jeff and Susie21

Bradbury, but simply to announce that the22

applicant in this case has withdrawn the23
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application and there’s no action required1

from the board.2

The next application for decision is3

Application No. 17603 of Johnson Kunlipe4

pursuant to 11 DCMR § 3104.1 for a special5

exception to allow the development of four6

4-unit apartment buildings under Section 3537

in the R-5-A district at Premises 5206 and8

5208 F Street, S.E., 5210 and 5212 F Street,9

S.E.  That’s in Square 5316 and Lots 25 and10

26, and Lots 805 and 807.  On May 8, 200711

the board completed public testimony, closed12

the record and scheduled its decision on13

June 5.  14

The board requested a number of15

information, supplemental information from16

the applicant, the Office of Planning and17

the ANC, including responses by parties. 18

For the record, the board has received19

filings from the applicant.  First, the20

applicant filed the final plan revisions,21

his architectural drawings, a geotechnical22

study report and photographs of the site,23
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and they’re in your case folders identified1

as Exhibit 38, 39 and 40 respectively.  The2

applicant also filed a letter expressing3

concern to the ANC’s position.  That’s in4

your records - identified as Exhibit 33. 5

The ANC filed their report dated May 22 and6

that is identified as Exhibit 34.  The7

Office of Planning filed a supplemental8

report dated May 22 and also May 23.  So -9

and those are identified in your case10

folders as Exhibit 35 and 36.  We have a11

response from Miss Rose Green who is the12

party in opposition, a letter dated May 25,13

2007, and that is Exhibit No. 37.  And we14

also have for the record a filing from DHCD15

dated May 11, 2007, identified as Exhibit 3216

which arrived in the record after the17

hearing, so this filing is untimely and18

should be considered as a preliminary19

matter.  Finally, we also have a second20

preliminary matter which is a letter from a21

Lois Johnson, a letter dated May 18, 2007. 22

And - for the board’s consideration because23
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Ms. Johnson is asking that the record be1

reopened to allow her filing.  Staff can go2

in further detail if the board desires, but3

that completes the staff’s briefing.4

CHAIRPERSON MILLER:  Thank you, Mr.5

Moy.  I just want to be clear, are we6

looking at just Ms. Johnson’s letter as late7

filing?  Or is there another one?8

MR. MOY:  The second one is a letter9

from DHCD which arrived in the record after10

the board’s hearing which is dated May 11. 11

That’s identified as Exhibit 32.12

CHAIRPERSON MILLER:  Thank you. 13

Okay.  Why don’t we deal with that14

preliminary matter first and then get into15

the merits of the application.  With respect16

to the May 18, 2007 letter from Ms. Johnson,17

as I stated earlier our standard is good18

cause and I think that she has addressed19

that. In her first paragraph she says that20

she didn’t receive any notification that21

there was a hearing on these lots which are22

adjacent to her, and that - she says that23
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the tax assessment records haven’t been1

updated to reflect current property owner2

information.  In any event I think that is3

good cause and I don’t see any prejudice to4

a party by allowing that letter in.  Any5

objections to that?  Okay.  So by consensus6

we’ll allow that into the record.  And then7

the DHCD report, our regulations call for8

input from DHCD so I think it’s important9

that we have that in the record and I don’t10

see any prejudice to parties for that. 11

Okay, so we’ll take those into the record. 12

And Mr. Mann, perhaps you can start the13

discussion on the merits of this14

application.15

MR. MANN:  Sure, I’d be happy to. 16

It’s in many ways similar to the case that17

we just previously heard, only for this18

application it is to allow the construction19

of 16 new for-sale residential units in four20

buildings on four contiguous properties. 21

Again, we’re hearing this special exception22

under Section 353 which lays out a fairly23
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clear series of standards that have to be1

met under our special exception regulations. 2

So I’ll start by going through each of those3

criteria and discussing each of those4

issues.5

The first is under 353.2, the6

application is to be referred to the Board7

of Education for comment and recommendation,8

and in this case we actually did not receive9

any response from Board of Education.  Under10

353.3 it is to be referred to the District11

Department of Transportation.  Again, we12

didn’t receive a report from DDOT.  However,13

I believe there was testimony from OP that14

they had discussed this application briefly15

with DDOT and OP reports that DDOT did not16

have any particular concerns.  It’s also to17

be referred to the Department of Housing and18

Community Development and we did receive, as19

Mr. Moy mentioned, a letter from them that’s20

at Exhibit 32 and they support the requested21

special exception and they note that the22

scale and massing of the proposed buildings23
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will be in character with the existing1

apartment scale of the surrounding2

neighborhood.  3

In 353.4 the board shall refer the4

application to Office of Planning and Office5

of Planning comments on several things, site6

plan, arrangement of buildings and7

structures, provision of light and air,8

parking, recreation, landscaping and grading9

as they relate to the surrounding10

neighborhood.  Now, we’ve received several11

reports from DCOP.  The first report at12

Exhibit 27 was in support of the application13

and it addressed the Comp Plan and they14

agreed that this was in compliance with the15

Comprehensive Plan.  They started their16

analysis by saying that it would not tend to17

affect adversely the neighboring property in18

accordance with the Zoning Regulations and19

zoning maps.  They did go on to address the20

arrangement of the buildings, the provision21

of light and air, parking, recreation,22

landscaping, grading and they didn’t have23
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any particular issues with any of these1

things.  2

More information was requested from3

them, however, to substantiate some of their4

findings and that was provided first in5

Exhibit 35, in their supplemental report. 6

And there was a special request that they7

provide more information regarding the8

Comprehensive Plan and its consistency9

because there was some ambiguity regarding10

part of that.  Again, after further analysis11

they determined that the proposed12

development is consistent with the new13

Comprehensive Plan.  14

Again, we asked them to look at on-15

street parking and there was ample on-street16

parking for visitors.  There were several17

design changes that had been proffered as a18

result of meetings with ANC and the19

applicant, and in fact Office of Planning20

actually had a concern with one of the21

changes because it was eliminating windows22

on one of the buildings and it reduced light23
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and air for the units, but that doesn’t1

really necessarily go to the light and air2

provision standards for neighbors so I don’t3

think that that would - should be construed4

as they’re not supporting that particular5

change.  They supported changes in the6

actual design elements of the building. 7

They supported changes to the landscape plan8

and supported changes to fencing around the9

trash receptacle area and along the front of10

the central landscaped area.  Finally, they11

note that there’s recreational areas on the12

project site and in a number of recreation13

sites in the vicinity.14

Now, the third supplemental report,15

which was not something that we requested16

but something that they provided anyway, was17

simply to make sure that they brought to the18

board’s attention the concerns of the19

neighbors, and that was that the project20

will negatively impact their privacy and21

light and air on the property, that the four22

lots are too small to accommodate the 4-unit23
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residential buildings, that the total site1

area is too small to accommodate2

recreational opportunities, that the height3

and density of the proposal is not in4

character with the neighborhood and that the5

project will add to the already high6

proportion of rental units in the area. 7

Now, I believe that most of those things8

have already been addressed in the Office of9

Planning’s report with the exception perhaps10

of the project will add to the already high11

proportion of rental units in the area. 12

Now, that’s not something that’s necessarily13

addressed in our analysis in the 353, but as14

you noted in the last case there has been15

some agreement, and I’ll get to that in just16

a moment, that the applicant has stipulated17

that there would be no rentals, and I’ll get18

to that in just a moment.  And finally,19

Section 353.5 just requires that a certain20

number of copies and floor plans be21

submitted and that was met.22

So onto the ANC reports.  Now, it’s23
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a little bit unclear as to whether or not1

the great weight criteria was actually2

achieved, but we did receive a couple of3

submissions from the ANC.  The most recent4

appears to be their position on this and it5

came to - there was five commissioners6

present, that was the quorum, and the vote7

as to whether or not to endorse this project8

was one vote yes, two no and two abstaining. 9

So it would appear on its face to not have10

been a majority of votes in any particular -11

on any particular position.  Nonetheless,12

they do raise in a single line that their13

objection is apartments versus homes.  While14

that’s not particularly articulated in this15

letter I think that we know from the16

testimony that what they mean is that they17

were not necessarily in support of18

additional rental units in the neighborhood. 19

Again, at Exhibit 33 we have from the20

applicant a letter that addresses those21

particular issues that were raised both in22

the ANC’s letter and in testimony, and23
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specifically the applicant agreed to the1

following provisions.  He removed all2

windows facing the property located at 52143

F Street which was what I mentioned earlier4

that OP addressed.  They didn’t necessarily5

support it, but it didn’t really go to the6

test.  The parking area -7

CHAIRPERSON MILLER:  Where does it8

stand with the windows?9

MR. MANN:  What is the current?10

CHAIRPERSON MILLER:  Yes.11

MR. MANN:  The applicant has agreed12

to remove the windows that face that one13

housing unit at 5214 F Street.14

CHAIRPERSON MILLER:  Okay.15

MR. MANN:  So it didn’t really go to16

our test necessarily, but it did go to the17

objections of some of the neighbors.  Their18

parking areas were reconfigured.  The site19

residential fences were provided.  Lighting20

and trash enclosures have been provided. 21

The applicant has agreed to contract an22

individual, a condominium property23
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management company to manage all four1

buildings.  I think that was to give some2

assurance that the property would be3

maintained in good working condition, again4

not necessarily one of our criteria.  And5

the applicant has agreed to insert into the6

condominium bylaws inclusions restricting7

owners from renting out the condominium8

units, and all of those things are intended9

to relate to the concerns that the neighbors10

have regarding home values and proposed11

residential use of the property.12

Finally, we had a letter from the13

party-in-opposition Mrs. Green who was14

concerned about the affordable housing15

provision.  However, two of the units are16

going to be affordable housing and it was17

the applicant’s assertion that because there18

were only two units that were affordable19

housing it would not necessarily mean that20

there would be a negative impact to the21

property.  Mrs. Green had issues regarding22

the Comprehensive Plan which I believe DCOP23
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adequately addressed and came to the1

conclusion that this project is in2

compliance with the Comprehensive Plan.  And3

finally, Mrs. Green had some concerns4

regarding the underground springs.  Again,5

this didn’t necessarily go directly to the6

analysis that we require.  However, the7

applicant did prepare a geotechnical report8

that is part of the greater analysis that OP9

does regarding the analysis of the site. 10

The geotechnical report came to the11

conclusion that there would be no problems12

regarding construction of these units in13

this area due to underground springs.  And14

that is the analysis that I’ve come up with. 15

If you have any questions I can try to16

answer those, or we can perhaps just move on17

to a motion.18

CHAIRPERSON MILLER:  That was19

excellent.  I do still have a question about20

those windows.21

MR. MANN:  Sure.22

CHAIRPERSON MILLER:  Did you say23
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that in this May 11 letter that we have1

where the applicant says that they’re going2

to remove all those windows, that OP was not3

in favor of that?4

MR. MANN:  That’s correct.  OP in5

their supplemental report stated, “The6

elimination of windows on the east side of7

the easternmost building to provide for more8

privacy, OP had concerns with the change9

because it reduces light and air for the10

units in the proposed building and results11

in a stark, unarticulated site facade.”  But12

it’s not - it doesn’t go to the light and13

air provisions that we would ordinarily14

address inasmuch as it affects the15

applicant’s own property, not the property16

of the neighbors.17

CHAIRPERSON MILLER:  Okay.  And I18

guess my question is the latest plans that19

came in, what do they show with the windows?20

MR. MANN:  I’ll have to -21

CHAIRPERSON MILLER:  Want to check22

that?23
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MR. MANN:  I’ll have to check those.1

CHAIRPERSON MILLER:  I also want to2

ask Mr. Moy, we did get some late filings3

from the applicant, including final4

revisions to the architectural drawings and5

the geotechnical report, and also pictures6

of buildings in the area.  Did we need to7

waive those in as well?8

MR. MOY:  I suppose we probably9

could.  If there’s some confusion as to10

whether or not the highlighted date was11

recorded by the staff, or it was date-12

stamped late by the staff.13

CHAIRPERSON MILLER:  Oh, okay.14

MR. MOY:  Not to err - on caution15

that we should probably just waive it in. 16

Then we’re fine.17

CHAIRPERSON MILLER:  Okay.  Is that18

the consensus of the board then, that we’ll19

waive those documents in?  Thank you.  20

MR. MANN:  And Madam Chair, to21

address your question regarding the window22

issue, in Exhibit 40 which is the final23
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revisions from the applicant, on - the pages1

aren’t numbered, but there’s a side2

elevation of - the east side elevation of3

5212 F Street, S.E., which shows that the4

windows have been removed.5

CHAIRPERSON MILLER:  Thank you.  I6

just want to comment on the ANC report just7

a little bit.  First, I think Mr. Moy may8

have said it was dated May 22 and mine is9

dated May 21 just for the record.  10

MR. MANN:  It was received by the11

Office of Planning on the 22nd.12

CHAIRPERSON MILLER:  Oh, okay.  And13

-14

MR. MANN:  I mean by the Office of15

Zoning.  Excuse me.16

CHAIRPERSON MILLER:  - it looks like17

it meets the great weight requirements in18

that it looks like a properly noticed19

hearing and that there was a quorum present,20

and they took a vote, and all those things21

were done.  However, it looks also that22

there was no majority vote on a specific23
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issue.  So legally there isn’t I guess a1

requirement to give great weight to this2

report, but all that means is we’re not3

required to address with particularity each4

of their issues that are addressed in here. 5

But they don’t really address too much in6

here.  They just have this endorsement, and7

this apartments versus homes, and I think8

that we feel from the community in general9

at the hearing and in the filings a lot of10

their concerns.  And it appears that the11

applicant again in this case took a lot of12

steps to try to work with the community with13

respect to those concerns.  I think, as14

referenced by Mr. Mann in that May 11 letter15

where the applicant identified all the steps16

that he had taken.  17

So and I would agree that it is18

consistent with the Comprehensive Plan in19

that the Comprehensive Plan for this area20

does allow both multi-unit family dwellings21

and single-family dwellings and this was in22

accordance with that.  And again in this23
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case there was a big concern about will this1

bring crime and things like that which2

aren’t exactly zoning issues, but I think3

the process again allowed for the applicant4

to address their concerns outside of these5

hearings.  Those are my comments.  Any other6

comments?7

VICE CHAIRPERSON ETHERLY:  Thank you8

very much, Madam Chair.  First of all, I9

definitely would like to echo your10

assessment of the excellent analysis11

provided by Mr. Mann in terms of just laying12

out the parameters of the case.  I agree13

wholeheartedly with both your statements and14

those of Mr. Mann.  As I looked at this15

particular case I think clearly from the16

perspective of residents in the community17

and of course the party-in-opposition and18

adjacent property owners, I felt that19

clearly part of the challenge was the issue20

of the adverse impact if you will, the21

adverse effect of the use of neighboring22

property as it relates to our special23
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exception test.  That tended to be the area1

where I think this case offered the most for2

consideration.  3

As has been discussed by Mr. Mann4

and as was laid out by a number of the5

persons in opposition as well as the party-6

in-opposition, that being Mr. and Mrs.7

Green, I recall testimony that was provided8

by Mr. Sprigs I believe it was and also Mr.9

Peyton with regard to a number of the issues10

that Mr. Mann identified, impacts on11

privacy, light and air, concerns about12

parking and as has already been identified,13

the overall concern about the introduction14

of yet another apartment unit to a community15

that perhaps feels it has reached a16

saturation point.  I would like to echo I17

think the point that was very clearly made18

by Mr. Mann in that this board I am more19

than certain is absolutely sensitive to the20

concerns about if you will saturation around21

apartment buildings versus single-family22

homes.  It is, however, a concern that has23
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challenges in terms of being placed in the1

context of the special exception test2

itself.  Perhaps putting it more bluntly,3

it’s very difficult for us to do anything4

about that.  That is not to say that there5

aren’t concerns that may be raised.  I did6

not necessarily see those concerns in the7

context of this particular case, but I just8

simply wanted to be very clear in terms of9

noting to the party-in-opposition and some10

of the adjacent property owners that the11

impacts are indeed serious and are - they12

are - they’re real.  They’re real.  It’s a13

difficult tension that we’ve seen in a14

number of other cases.  15

The concern about when you have a16

vacant property, a property that perhaps17

could be put to a better use, but for18

whatever reason hasn’t for the last 10, 1519

or 20 years.  What do you do with it?  And20

then you have an applicant step forward with21

a proposal, be it for a single-family home22

which I think we clearly understand23
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oftentimes is more the preference.  It’s1

more the desired outcome as opposed to2

another multifamily unit.  And perhaps that3

consideration is borne out of the4

frustration that you’ve had with existing5

multifamily dwellings in the community.  6

Here, however, our zoning test gives7

us a very strict set of guidelines that we8

have to follow, and in this particular9

instance I think a considerable amount of10

work has been done by the applicant to11

address a number of the concerns.  My12

colleagues as well as the party-in-13

opposition and members of the community will14

recall, I hope, during some of the testimony15

we talked about the issue of those windows16

as has been discussed and I definitely would17

encourage some additional conversation on18

where if possible is there a middle ground19

between the current proposal where the20

applicant has agreed to essentially remove21

windows altogether, and I believe that was a22

particular concern for the property at 521423
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F Street of Mr. and Mrs. Sprigs versus the1

impact to the property itself, the proposed2

property, in terms of the livability if you3

will of those units.  I’m comfortable with4

the no windows outcome because I do believe5

there is some consideration there, but if it6

is perhaps the feeling of the majority of my7

colleagues that some type of offset window8

placement if you will so there isn’t a9

straight one-to-one setting of the windows10

of the proposed property versus those11

windows as they currently sit on Mr. and12

Mrs. Sprigs’ property, I’d be more than13

comfortable with that.  I understand where14

OP’s coming from in terms of their most15

recent submittal and the concern about the16

impact to the new proposed units not having17

windows on that side elevation.  18

So essentially it’s a long-winded,19

it’s a long-winded, but I think an important20

statement that I just simply wanted to make21

with respect to the parties-in-opposition22

and others who have concern about this23
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property.  It’s a tension that I think we1

all recognize exists here in the District. 2

While this next comment of mine has nothing3

absolutely at all to do with the case, but I4

will say it just from personal experience. 5

In my own neighborhood I deal with that on a6

regular and daily basis, having some new7

apartment units that were purchased, have8

undergone condo renovation and now with the9

market being as soft as it is they are now10

going for rent.  It would not perchance be11

the preferred outcome, but it is a12

reflection of the market as it currently13

exists and fortunately or unfortunately the14

zoning regs don’t allow us to say we have to15

preference, if you will, a certain type of16

housing product versus another one.  I think17

the discussion that has taken place between18

the ANC, the applicant, our parties-in-19

opposition and other concerned members of20

the community has been good because it is21

the type of discussion that’s going to have22

to continue such that everyone hopefully can23
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come to a reasonable outcome in terms of1

living together in the same community.  2

Coming back a little more3

specifically to the special exception test,4

my colleagues will recall that there was5

particular discussion about privacy impacts6

as it relates also to the rear of the7

proposed property.  And my colleagues will8

recall that it was the applicant’s9

contention that the distance between the10

rear of the property and if I recall, I’m11

not certain if that was Mr. and Mrs. Green’s12

property at the rear, at the direct rear, or13

if it was another homeowner’s property.  But14

on one of the overheads that was provided by15

the Office of Planning’s report and pictures16

that were provided by the applicant, my17

colleagues will recall that there was18

another single-family home that would19

essentially be kind of to the rear - I want20

to orient myself correctly, but I think it21

would be essentially to the rear northwest22

of the property.  And there was concern that23
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through that backyard, looking to the rear1

facade of the property is that you would2

have some privacy issues.  I cannot recall3

what the precise distance was that the4

applicant identified being between the rear5

of his proposed properties and that6

particular property, but I do agree with the7

applicant that that distance would mitigate8

any significant concern as it relates to9

privacy.  Does it mean that you’re not going10

to - does it mean that you will not have11

windows at the rear of the building where12

someone at any particular point in time13

could be looking out that window and their14

line of sight could land on someone else’s15

backyard?  That absolutely could indeed be16

the case, but I don’t believe what we have17

here is an instance where you literally have18

someone looking out of a window right19

directly into your bathroom window or your20

bedroom window.  But I wanted to simply be21

sure also, just to address that concern.  22

Additionally, there was discussion23
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about the placement of lights as it related1

to the rear parking lot and also as it2

related to the side of the proposed3

properties, and I think the applicant has4

taken satisfactory steps to ensure that that5

lighting will not introduce any undue impact6

to adjacent property owners from the7

standpoint of glare or illumination at8

night, and I think the same is true with9

respect to the landscaping and fencing that10

was also discussed by the applicant11

pertaining to the rear of the subject12

property.  Madam Chair, that concludes a13

couple of the additional points that I just14

wanted to add and highlight in the context15

of again Mr. Mann’s excellent summary of the16

application.  Thank you, Madam Chair.17

CHAIRPERSON MILLER:  Thank you.  I18

think you’ve covered a lot of territory and19

it just reminded me that, I mean I would20

like to just add that when I heard the21

testimony at the hearing and I looked at the22

information in the file, I was myself very23
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sympathetic to neighbors’ concerns who have1

- they’re in these single-family dwellings2

having these larger apartment/condominium3

dwellings right next door and how it might4

affect their privacy and how they would5

prefer a single-family dwelling.  And I can6

appreciate that, but then when it comes down7

to looking at our regulations and our8

regulations allow this type of dwelling9

unless they don’t meet the tests under the10

regulations, then that’s where I couldn’t go11

that - I don’t think I can go that far in12

saying that it adversely affects light and13

air or whatever.  I do think you know14

aesthetically it’s not preferable to the15

neighbors and for a host of other reasons,16

but the solution to that is really a change17

in the regulations.  We have to apply the18

regulations as they are and do the best we19

can with addressing concerns in that20

process.  Any other comments?21

MR. MANN:  Madam Chair, would you22

like me to move to a motion?23
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CHAIRPERSON MILLER:  Give me a1

minute for a second?2

MR. MANN:  Sure.3

VICE CHAIRPERSON ETHERLY:  Madam4

Chair, I’ll note perhaps just prior to us5

moving forward with the motion, on the issue6

of the windows as it relates to the east7

elevation of the property that would be8

closest to 5214 F Street, I think the9

applicant has agreed and therefore presents10

in their plans a side elevation that would11

not have any windows, and I am comfortable12

continuing to move in that particular13

direction.  I think given the proximity of14

that adjacent property to the east of the15

proposed property, I think that would be an16

important step in terms of mitigating any17

privacy issues and for the sake of just18

continuing to move the case forward.  I19

think it would be appropriate just to20

maintain that.  I appreciate what is a clear21

observation from the Office of Planning that22

the impact for those units themselves could23
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be somewhat negative, but I think the1

balance and the willingness of the applicant2

to provide that - to make that change in3

their plans I think is laudable.  I’d like4

to stick with it as it’s presented now. 5

CHAIRPERSON MILLER:  Thank you. 6

Yes, that is actually part of the7

application that’s before us and I suppose -8

we have some concerns sometimes when there9

aren’t windows on certain sides as well as10

the Office of Planning has concerns about11

that.  However, in this case the two parties12

that are most affected are the applicant and13

the neighbor and they both support that and14

that’s what’s before us.  So I think we’re15

ready for a motion.16

MR. MANN:  Madam Chair, it would be17

my motion to approve Application No. 1760318

of Johnson Kunlipe for a special exception19

to allow the development of four 4-unit20

apartment buildings under Section 353 of 1121

DCMR.  I’d ask for a second.22

CHAIRPERSON MILLER:  Second.  Is23
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there further discussion?1

VICE CHAIRPERSON ETHERLY:  Madam2

Chair, I’ll just say in closing that I don’t3

mean this simply as solace if you will for4

the party-in-opposition and other members of5

the community, but I simply want to6

highlight that I felt that the presentation7

that was provided by the Greens as well as8

other property owners were very good in9

terms of their thoroughness, in terms of10

their discussion of the relevant zoning11

requirement.  That being said, of course I’m12

landing on a different side here and13

potentially the vote may move in a different14

direction as well, but I just want to15

emphasize one more time that I think the16

tension that’s expressed here is not one17

that is lost on this board.  It’s a18

difficult one for us to resolve within the19

context of the Zoning Regulations and there20

perhaps are other venues where that question21

is going to have to be grappled with,22

whether it’s in the context of the23
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Comprehensive Plan itself, whether it’s in1

the context of work at the Zoning Commission2

or as the Office of Planning continues to3

look at the pressures that communities and4

neighborhoods such as this are feeling.  And5

again, I see the same impacts in my own6

neighborhood with two buildings, not just7

one, but two apartment buildings that have8

undergone recent conversions but now have to9

contemplate rental activity versus10

ownership.  It is a reality here in the11

District, but it’s a difficult one if not an12

impossible one for us to resolve here at the13

Board of Zoning Adjustment.  Thank you,14

Madam Chair.15

CHAIRPERSON MILLER:  I also want to16

just summarize here I think why I would17

support this motion.  I think Mr. Mann went18

very thoroughly through the provisions in19

353 and showing that they have been met. 20

And then the general special exception21

standards of no adverse impact with respect22

to particularly light and air.  I think23
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that’s been demonstrated and the Office of1

Planning has found that as well, and that it2

is in harmony with the Zoning Regulations3

and consistent with the Comprehensive Plan. 4

Any other comments?  All those in favor say5

aye.6

(Chorus of ayes)7

CHAIRPERSON MILLER:  All those8

opposed?9

(No response)10

CHAIRPERSON MILLER:  All those11

abstaining?12

(No response)13

CHAIRPERSON MILLER:  Would you call14

the vote please, Mr. Moy?15

MR. MOY:  Yes, Madam Chair.  The16

staff would record the vote as 4-0-1.  This17

on the motion of Mr. Mann to approve the18

application, seconded by Ms. Miller.  Also19

in support of the motion, Mr. Etherly and20

Mr. Loud.  And we do not have a Zoning21

Commission member participating on the case. 22

Again, the result is 4-0-1.23
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The next application is No. 17595 of1

O’Tilia V. Hunter pursuant to 11 DCMR2

3103.24, a variance from the lot area and3

width requirements under Section 401, a4

variance from the lot occupancy requirements5

under Section 403, a variance from the side6

yard requirements under Section 405 and a7

variance from the off-street parking8

requirements under Subsection 2101.1 to9

allow the construction of a single-family10

detached dwelling in the R-2 district at11

Premises 3107 20th Street, S.E.  That’s in12

Square 5850, Lot 7.  13

On April 17, 2007, the board14

completed public testimony, closed the15

record and scheduled its decision on June 5. 16

The board requested additional information17

from the applicant and the ANC, or rather18

the record was kept open to allow the19

applicant to re-address its variance test20

and also to allow a report from ANC 8-B.  On21

May 17, 2007, the applicant filed a revised22

set of drawings, plans, and that’s23



71

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

identified in your case folder as Exhibit1

31.  The board is also in receipt of an OP2

supplemental report because of the changes3

in the plans, proposed plans, and that was4

received in the office on May 31, 2007.  So5

the OP supplemental report should be viewed6

as a preliminary viewing considering that7

was not a document that the board had asked8

for.  Other than that the board is to act on9

the merits of the variance request.  That10

completes the staff’s briefing.11

CHAIRPERSON MILLER:  Thank you.  Why12

don’t we deal with the preliminary matter13

first.  I guess Mr. Moy said that Office of14

Planning’s report came in a day late or so. 15

I think we should accept it.  I don’t think16

it prejudices any party and we need their17

views on the record.18

MR. LOUD:  It’s an important report19

to have.20

CHAIRPERSON MILLER:  Yes, it21

certainly is.  Okay, any objection to that? 22

I’m not sure whether Mr. Moy said this or23
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not, but also - he probably did - the1

applicant has withdrawn the request for lot2

occupancy.  So we’re not dealing with that3

variance request.  I think this is a really4

straightforward case for variance relief. 5

He’s seeking variance relief for area and6

width requirements, side yard and off-street7

parking.  And the applicant proposes to8

build a single-family dwelling on a vacant9

lot and this lot is pre-1958 and is10

exceptionally narrow.  It’s a - a lot width11

of 32 feet is required and this lot is only12

25 feet wide.  The area is 2,387 square feet13

and 3,200 square feet is required.  Without14

variance relief no house could be built upon15

it and that’s not what the zoning ordinance16

intended.  This is a classic case as far as17

I can see.  Eight-foot side yards are18

required, but that would result in too19

narrow a house.  So because of the size of20

this lot which is pre-1958 the applicant21

need this variance relief.  22

So it’s unique with respect to - to23
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get into the variance test, it’s unique with1

respect to its size, its narrowness and the2

fact that it was of this nature pre-1958 and3

was as of that date then made not in4

compliance.  The practical difficulty that5

arises out of this size lot is that they6

couldn’t build a livable home without the7

variance relief.  And there’s no substantial8

detriment to the public that has been9

evidenced in the record.  There’s 10.5 feet10

between the side of this house and the side11

of the house to the north.  There’s 12 feet12

between the side of the house that’s13

proposed and the side of the house to the14

south.  Placement of side windows were15

revised in consultation with Office of16

Planning so there’s no privacy issue17

anymore, and there is existing landscaping18

that’s adequate to protect privacy on the19

properties.  With respect to the parking20

variance there’s no access from the rear and21

there’s not enough room on the property to22

have a space for a vehicle.  If there was a23
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driveway it would reduce the width of the1

house to 16 feet.  So it’s the same factors2

that lead to the practical difficulty for3

parking.4

I don’t believe we have an ANC5

report in this case.  We have petition of6

neighbors in support.  We don’t have any7

evidence in the record that I recall of8

opposition.  So do others have comments on9

this?10

MR. MANN:  Did you mention OP’s11

position as of the supplemental report that12

they are now supporting all the requested13

relief?14

CHAIRPERSON MILLER:  No, I didn’t15

specifically do that and I think probably16

that point is worth addressing.  It came up17

at the hearing with respect to the lot18

occupancy variance that was requested.  With19

all the other variances that were requested20

it was clear that the practical difficulty21

arose out of the uniqueness of the property22

and with respect to the lot occupancy it was23
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not clear and the applicant had an1

opportunity to either develop that more2

fully and instead chose to withdraw it.  And3

Office of Planning supported all variance4

relief except the lot occupancy.  So now5

Office of Planning is fully in support of6

the application as proposed now.  7

Any other comment?  No?  Okay.  Then8

I can - I’ll proceed to move to support9

Application No. 17595 of O’Tilia V. Hunter10

for a variance from the lot area and width11

requirements under Section 401, variance12

from the side yard requirements under13

Section 405 and a variance from the off-14

street parking requirements under Subsection15

2101.1 to allow the construction of a16

single-family detached dwelling in the R-217

district of Premises 3107 20th Street, S.E.  18

MR. LOUD:  Second the motion.19

CHAIRPERSON MILLER:  Further20

discussion?  All those in favor say aye.21

(Chorus of ayes)22

CHAIRPERSON MILLER:  All those23
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opposed?1

(No response)2

CHAIRPERSON MILLER:  All those3

abstaining?4

(No response)5

MR. MOY:  Staff would record the6

vote as 4-0-0.  This on the motion of the7

chair to approve the application for the8

requested relief minus the relief from lot9

occupancy which was the reason why the10

applicant made changes in the revised plans. 11

Seconded by Mr. Loud.12

 Also in support of the motion Mr.13

Mann and Mr. Etherly.  14

Madam Chair, we also have an15

absentee ballot from Mr. Turnbull who16

participated on the case and his vote is to17

approve the application.  And just to read18

very briefly, if I may, his comment.  By19

letter dated May 17, 2007, has reduced lot20

occupancy and is now consistent with the21

Zoning Regulations.  I concur with the22

Office of Planning on other variance23
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requests.  Side yards must be a minimum of 31

feet period, end quote.  So that will get a2

resulting vote of 5-0-0.3

CHAIRPERSON MILLER:  Thank you.  And4

I believe that we could waive our rules and5

regulations for a full order on this case6

and issue a summary order since there’s no7

opposition.  Okay.  Thank you.  8

MR. MOY:  The next application for9

decision is No. 17608 of Taiwo Demuren10

pursuant to 11 DCMR 3104.1 for a special11

exception to construct a 10-unit apartment12

building under Section 353 in the R-5-A13

district at Premises 1430 Eastern Ave., N.E. 14

That’s in Square 5171, Lots 21 and 22.  15

On May 15, 2007, the board completed16

public testimony, closed the record and17

scheduled its decision on June 5.  The board18

kept the record open to allow filings for a19

DDOT report and from the applicant if there20

were any further revisions to the proposed21

plans.  The office received filing from a22

report, a letter from the Department of23
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Transportation dated May 30, 2007, and is1

identified in your case folders as Exhibit2

29.  The board is also in receipt of a3

letter from the applicant dated May 31,4

2007, where he indicates that he will pave5

the alley behind the project, and that’s6

identified as Exhibit 30.  Both of these two7

filings are untimely so the board may wish8

to consider a preliminary matter in these9

two filings.  And the board is to act on the10

merits of the special exception.  That11

completes the staff’s briefing.12

CHAIRPERSON MILLER:  Thank you.  Why13

don’t we deal with the late filings.  I14

think they’re all pretty important to have15

in the record and wouldn’t prejudice any16

party so I would suggest we accept them.  Is17

there consensus from the board?  Okay.  And18

then Mr. Mann, would you like to lead the19

discussion on this one?20

MR. MANN:  Again, this is a 353, not21

too dissimilar from others that we heard22

today.  I think this one’s fairly23
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straightforward so I’ll just start by going1

directly to 353 and going through each of2

the pertinent requirements.  353.2 requires3

that the board refers the application to the4

Board of Education.  It was referred. 5

However, we didn’t receive a report from the6

Board of Education.  353 requires that we7

refer the application to the Department of8

Transportation and Department of Housing and9

Community Development.  We received, as Mr.10

Moy noted, Exhibit 29 from Department of11

Transportation.  They’re in support.  They12

say, “We support the proposed access and13

circulation from the public alley, provided14

that the applicant design and construct the15

alley adjacent to the project per DDOT16

standards.”  Well, we also received from the17

applicant Exhibit No. 30 who says, “Please18

be advised that I hereby state that I will19

pave the alley behind the above property to20

DDOT specifications.”  So I believe that21

that meets DDOT’s requirements to design and22

construct the alley adjacent to the project23



80

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

per DDOT standards.  Unless I’ve overlooked1

it, I don’t believe that we have in our2

record a response from the Housing and3

Community Development.  4

In 353.4 the board refers the5

application to the Office of Planning for a6

comment or recommendation on several7

different criteria.  In summary, the Office8

of Planning recommends approval.  They9

specifically address the arrangement of the10

buildings and provision of light and air and11

had no problems with that.  They agree that12

the application meets the zoning13

requirements for parking.  Although there’s14

no recreation space on the property, there’s15

recreation space nearby.  The landscaping is16

adequate and the fairly flat site doesn’t17

present any particular grading concerns to18

the Office of Planning. And again, they are19

in support of this application.  I’ve20

misplaced my notes here, but - oh, here we21

are.  22

We have received no ANC report and23
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there was no ANC commissioner to testify and1

we had no parties in opposition.  I don’t2

believe we even had any testimony in support3

or opposition for this particular case, if I4

recall.  So I can go directly to a motion or5

open it up for a discussion. 6

CHAIRPERSON MILLER:  Are there other7

comments?  I think you’ve covered it very8

thoroughly.  I don’t have any further9

comments.10

MR. MANN:  Then Madam Chair, it11

would be my motion to approve Application12

No. 17608 of Taiwo Demuren for the special13

exception to construct a 10-unit apartment14

building under Section 353 and ask for a15

second.16

CHAIRPERSON MILLER:  Second. 17

Discussion?  Okay.  I think the board18

members are satisfied with your19

comprehensive covering of this case.  I20

mean, you went through the 353 and there was21

no opposition or adverse impacts that were22

evidenced.  It has the support of DDOT and23
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OP.  I think there’s not too much more to1

add.  So, all those in favor say aye.2

(Chorus of ayes)3

CHAIRPERSON MILLER:  All those4

opposed?5

(No response)6

CHAIRPERSON MILLER:  All those7

abstaining?8

(No response)9

MR. MOY:  Staff would record the10

vote as 4-0-0 on the motion of Mr. Mann to11

approve the application, seconded by Ms.12

Miller.  Also in support of the motion, Mr.13

Etherly and Mr. Loud.  We have an absentee14

ballot from the other participating member15

who is Mr. Turnbull and his vote is to deny16

the application and his very short comment17

reads, “The application does not meet the18

test for uniqueness of the site.  The lot is19

too small for proposed structure,” period,20

end quote.  Which would give a resulting21

vote of 4-1-0.  22

MR. MANN:  Madam Chair, I believe23
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that Mr. Moy may have said that Mr. Loud was1

in support, but Mr. Loud didn’t actually2

participate in this case.3

MR. LOUD:  That’s correct, if you’ll4

-5

MR. MOY:  That’s correct.  Thank you6

very much. 7

MR. LOUD:  In fact, you will not see8

me on any of the remaining cases for the9

day.10

MR. MANN:  And Madam Chair, my other11

comment would be regarding Mr. Turnbull’s12

absentee ballot which may have been mistaken13

for a different case perhaps because he14

addresses a variance test which was not part15

of this application. 16

CHAIRPERSON MILLER:  I agree, but I17

guess it is what it is for now, anyway.  I18

mean, it’s identified for this case, right?19

MR. MOY:  Yes.  I did speak just20

recently with Mr. Turnbull by telephone and21

he still wanted to stay with how he voted. 22

So in any event the final resulting vote23
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with Mr. Mann’s kind remarks is 3-1-1.1

CHAIRPERSON MILLER:  Thank you.  2

MR. MOY:  The next application for3

decision - Madam Chair, just for one second4

back on the other case.  Staff understand5

that that would be a full order?  We can6

discuss that later.7

CHAIRPERSON MILLER:  With respect to8

the order for the last case there were no9

parties in opposition so normal rule of10

course is to just issue a summary order in11

those instances.  So I think we should do12

that.13

MR. MOY:  Very good, thank you.14

CHAIRPERSON MILLER:  Thank you. 15

MR. MOY:  Okay, the next application16

for decision is No. 17596 of Taiwo Demuren17

pursuant to 11 DCMR 3104.1 for a special18

exception to construct a 4-unit apartment19

building under Section 353 in the R-5-A20

district at Premises 5131 Astor Place, S.E. 21

And that’s in Square 5309, Lot 9.  This22

application was amended to add variance23



85

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

relief from Section 2117.8(c) which is the1

driveway width requirement.  2

On May 15, 2007, the board completed3

public testimony, closed the record and4

scheduled its decision on June 5.  The board5

requested post-hearing documents from6

Department of Transportation and allowed the7

record to be open to allow any additional8

letter from ANC 7, as well as a response9

from the applicant if he chose to do so. 10

The office has received revised drawings11

from the applicant.  Here again we’re back12

to that filing of a bit untimely.  We also13

have - which is identified as Exhibit 35 -14

and we also have a filing from the applicant15

as well where he re-addresses the variance16

test which is identified as Exhibit 37 which17

is - the office received yesterday, June 6. 18

And that completes the staff’s briefing.19

CHAIRPERSON MILLER:  Thank you. 20

What was the first document that was filed21

late?  35?22

MR. MOY:  That would be, again, the23



86

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

revised drawings.1

CHAIRPERSON MILLER:  Oh, revised2

drawings.  Okay.  Okay.  So I would propose3

that we address the late filings first.  The4

first is final revisions to architectural5

drawings.  I think that’s pretty basic that6

we need that so I don’t think it prejudices7

anybody so okay, let’s accept that.  Then8

the second is a variance relief analysis9

that goes to this case and the following two10

cases which raise the same issue.  So we11

usually allow an applicant to explain12

further how their project meets legal13

standards.  So I would suggest we allow this14

in.  Okay.  So it’s the consensus of the15

board to accept both those documents.16

What’s different about this 353 case17

from the other ones that we have heard this18

morning is that this one also entails19

variance relief from Section 2117.8(c),20

Driveway Width Requirements.  The applicant21

proposes to construct a 4-unit apartment22

building under Section 353, but in order to23
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do this he has to have a driveway of a1

certain width under the regulations, and2

because of the dimensions of the property he3

can’t meet that requirement.  So I would4

suggest that we first approach this case5

with our variance analysis because if - and6

I would go into this further later, but if7

it doesn’t meet the variance then I don’t8

think that there’s a reason to go through9

all of the 353 analysis.  10

In order to grant variance relief in11

this case as in the other cases that we12

discussed this morning we have to find that13

the property suffers from an exceptional14

condition that gives rise to an exceptional15

practical difficulty upon the owner in16

complying with the Zoning Regulations, and17

if we find that then relief can be granted18

if there’s no substantial detriment to the19

public good or no substantial impairment of20

the intent, purpose and integrity of the21

Zone Plan.  So we need to start with22

uniqueness, exceptional condition and what23
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practical difficulty in complying with the1

regulations that might lead to.  And in2

looking at uniqueness, the first - the basic3

aspect of it is that the difficulties or4

hardships due to unique circumstances5

peculiar to the applicant’s property - that6

they are peculiar to the applicant’s7

property and not to the general conditions8

in the neighborhood.  Now, in this case we9

have three cases that are exactly the same10

and to me that pretty much undermines the11

uniqueness argument.  We have three cases12

under 353 by the same applicant seeking the13

same relief because of the same problem, and14

that is the dimensions of the lot.  And15

we’re dealing here with a vacant lot.  We’re16

not dealing, as this morning, with a lot17

that has - that’s encumbered by a structure18

that creates other complications in a19

historic district, or things like that. 20

We’re dealing strictly with an empty lot and21

we have three that are the same, and so for22

me that undermines it.  Basically in the23
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recent analysis that was put forward by the1

applicant he says that the subject lots are2

40 feet by 100 feet and thus are unique3

size-wise for the use, and the use that he’s4

referring to is for apartment buildings in5

this block.  And so he’s saying compared to6

other apartment buildings on lots, this lot7

is unique in size. 8

So what he’s saying, it’s a9

practical difficulty for use as an apartment10

building, basically, which is allowed in11

this zone.  However, he’s also allowed to12

have a single-family dwelling on this lot13

and there’s not a practical difficulty that14

was shown if he couldn’t do the apartment15

building and in fact had to comply with the16

regulations by doing a single-family17

dwelling.  The practical difficulty test18

says that the strict application of any19

regulation adopted under 6-641.01 through 6-20

651.02 would result in peculiar and21

exceptional difficulties upon the owner of22

such property.  His practical difficulty is23
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that he can’t build this multifamily1

dwelling, but he could build a single-family2

dwelling.  As far as I can tell again it’s3

the same practical difficulty on all three4

lots so it’s not a peculiar and exceptional5

difficulty.  My understanding of the6

regulations is that just because a use is7

allowed doesn’t mean - and he can’t take8

advantage of that use, I don’t think that9

rises to the practical difficulty level if10

he can use the land in a way that is allowed11

under the regulations.  So, and in any event12

I don’t think that this applicant fleshed13

out fully how it’s exceptional when it’s in14

our face that there are three like it.  So I15

am going to stop here and again and see16

where my colleagues are on that.17

VICE CHAIRPERSON ETHERLY:  I’ll jump18

in Madam Chair, perhaps just to offer a19

little bit of a counterpoint to your posture20

which I understand entirely.  I think it’s21

fairly easy to see where you would land,22

where you’re landing on that particular23
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prong.  I would agree that definitely at the1

outset this was not one of the stronger of2

this batch of case if you will.  It3

continues to be a very unusual set of4

circumstances that we have so many5

applications coming from the same applicant. 6

On the one hand that is a very good thing7

because it signals that there’s still quite8

a bit of robust activity underway throughout9

the District of Columbia and certain parts10

of our city and that ultimately is a very11

good thing.  12

I am perhaps somewhat hesitant to13

endorse wholeheartedly your reading of the14

uniqueness aspect of your - of the15

discussion thus far.  While I agree that the16

applicant in his latest submittal is17

utilizing the arguments as it relates to the18

physical characteristics of the property if19

you will in batch for a couple of other20

different properties, I am perhaps still21

somewhat hesitant to read so closely and so22

tightly the variance prong as it relates to23
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the issue of uniqueness.  As my colleagues1

will note from the language in Gilmartin,2

Gilmartin could be read a couple of3

different ways.  In quoting Palmer,4

Gilmartin reads that the difficulties or5

hardships be due to unique circumstances6

peculiar to the applicant’s property and not7

to the general conditions in the8

neighborhood.  I am somewhat inclined to9

perhaps based on that language give a10

somewhat more broader interpretation which11

again I will acknowledge was considerably12

strengthened if you will by the submittal at13

Exhibit No. 37 versus perhaps what the14

record had relied on.  This is perhaps, I15

won’t say a classic question for us, but it16

is one that I think this board continually17

grapples with, and that is the issue of when18

an applicant brings a particular type of19

project forward knowing full well that they20

could as a matter of right or at least in a21

manner more consistent with the zoning regs22

do a different type of project. 23
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Nevertheless, we’re confronted with the1

challenge of resolving the question of2

whether or not the applicant can do what3

they’re trying to do, in this case a4

multifamily dwelling as opposed to a single-5

family home which would arguably of course6

eliminate most of the variance, the needs7

here, the relief sought.  In all fairness8

and in a desire to be balanced, I will9

continue to note that Gilmartin does note10

that in continuing its discussion of the11

variance test that the extraordinary or12

exceptional condition must affect a single13

property.  14

So I think when you look at15

Gilmartin you could perhaps argue both ways16

if you will as to how tightly or how17

narrowly you read the issue as it relates to18

unique circumstances.  From my standpoint I19

am perhaps more inclined to read Gilmartin20

such that it enables us to get the maximum21

bang for our buck if you will.  And I’m22

putting it very inartfully, but with the23
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argument that’s been presented both in terms1

of the existing testimony and the submittal2

at Exhibit No. 37 I am somewhat inclined to3

read favorably or I should say to accept4

favorably the applicant’s argument that when5

you look at other apartment buildings in the6

vicinity, and as the applicant indicated at7

Exhibit No. 37 he provides some one, two,8

three, four, five, six, seven, looks to be9

nine or ten existing apartment building10

examples where the square footage is 10,00011

square feet or 4,000 square feet and above12

as he indicates in his argument.  So I am13

inclined to, in my thinking consistent with14

Gilmartin note that what the applicant is15

referring to is not a general condition of16

the neighborhood, albeit it’s one that the17

applicant is pointing out for three18

properties, but it is not nevertheless a19

general condition of the neighborhood such20

that the condition is no longer unique. 21

Rather, the applicant simply has found three22

properties that all fall at this threshold23
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that if it were larger of course the1

applicant would be able to accomplish what2

he’s trying to accomplish.  3

I think additionally as was4

highlighted in one of our earlier cases,5

Gilmartin does allow you to kind of take6

into account a confluence of factors if you7

will.  And perhaps as I think through that8

particular argument and the application of9

that language to this particular case I’m10

actually going to reverse myself and not11

rely on the confluence of factors here.  The12

applicant in his ongoing discussion of the13

unique difficulty here if you will discusses14

what the other building and construction15

considerations would require the applicant16

to do, i.e., wrapping the building around17

with a drive aisle for one-way circulation18

in which case you’d have to have two curb19

cuts and potentially close to or at 10020

percent impervious surfacing in order to21

accomplish that, that outcome.  The22

applicant is I think endeavoring to identify23
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that as an outcome which no one would1

necessarily want to see happen 100 percent2

impervious surface here in this particular3

incident.  But I’m not going to utilize that4

argument.  I’ll just simply kind of stick5

with what I’m going to kind of refer to as a6

somewhat broader reading of the Gilmartin7

uniqueness piece based on the text, that the8

uniqueness has to simply not be a general9

condition of the neighborhood, and I think10

the applicant has satisfactorily11

demonstrated that.  While again he’s12

highlighting this particular condition with13

three other - with two other properties for14

a total of three, it’s not necessarily a15

general condition and I think the applicant16

has laid out by his assessment of some of17

the existing apartment buildings that it’s a18

fairly rare occurrence that you’re seeing a19

lot at 4,000 square feet or below with off-20

street parking.  Thank you, Madam Chair. 21

But I’m open to - as I close here I’ll just22

simply say I’m open to further discussion.23
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MR. MANN:  Madam Chair?  It’s1

precisely those two different arguments that2

I’ve just heard from you and from Mr.3

Etherly that make this I also believe a4

particularly difficult case for me, because5

I hear persuasive arguments on both sides. 6

But if I could just ask a question perhaps. 7

It doesn’t go directly to what either of you8

said, but is there anyplace in this argument9

for this hypothetical question.  I mean, we10

know that as a matter of right he could have11

done a single-family home and we know that12

like these other cases that we’ve heard13

today he could build a multi-unit project if14

he meets the requirements of 353.  So is15

there anyplace in the argument that we’re16

having now, in the deliberation that we’re17

having now to raise the hypothetical well,18

couldn’t he just build a smaller or a19

different dimension multi-unit building? 20

Does that go to this test at all?21

CHAIRPERSON MILLER:  It goes to the22

next prong that I was going to get to which23
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is the practical difficulty test.  I mean,1

he didn’t show that he couldn’t do other2

things, like that, like a smaller3

multifamily dwelling, or you know, why4

couldn’t he do a single-family dwelling.  Is5

it like he would take a huge financial loss,6

or he would, you know why.  So I think that7

uniqueness, I mean you heard both sides. 8

You can interpret it narrowly or broadly9

under the circumstances, so. 10

But then we go to practical11

difficulty that arises from the unique12

conditions.  And when we look at practical13

difficulty, the test is compliance with the14

area restrictions would be unnecessarily15

burdensome.  This is what’s in our case law. 16

This is ALW, Inc. v. D.C. Board of Zoning17

Adjustment.  And the practical difficulties18

are unique to the particular property.  And19

I think we saw that this morning whereas you20

know, even though there were certain lots21

that were subdivided, they all had the same22

problem, the lot we were looking at had23
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practical difficulties that were unique to1

that property.  In this case he didn’t - I2

just, I don’t believe that the applicant3

showed how compliance with the area4

restriction would be unnecessarily5

burdensome at all.  I guess in this latest6

filing he talked about some option where7

they would have to you know do something8

with the drive aisle, but I think that begs9

the question about what’s unduly burdensome10

and why can’t you build a single-family11

dwelling, or why can’t you build a smaller12

multifamily dwelling.  So to me the13

applicant has the burden of proof and I14

don’t see that it’s been met.15

MR. MANN:  So, one could accept one16

argument that perhaps the property is17

unique, but then one comes to the next prong18

of the test, could it also accept the fact19

that the practical difficulty portion of the20

test hasn’t been made, even if one accepts21

the fact that uniqueness has been made.22

CHAIRPERSON MILLER:  Yes,23
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absolutely.  I mean, and I think that we1

also - we talked about it in another case2

where - what’s the case where they withdrew3

the lot occupancy variance?  Because he said4

well look, it’s unique, but then there was5

no connection between the uniqueness and the6

practical difficulty that you were talking7

about.  So the first thing is to establish8

this uniqueness, but then the practical9

difficulty has to arise out of that10

uniqueness.  And we have to make a judgment11

that that practical difficulty is also12

unduly burdensome.  13

VICE CHAIRPERSON ETHERLY:  Well, I14

think Mr. Mann’s hypothetical question is a15

good one and I again understand where the16

chair is coming from.  The arguments as17

they’ve been presented definitely have18

perhaps been a little wanting in a couple of19

regards as it relates to this test, but20

perhaps as part of answering Mr. Mann’s21

question I look to the Office of Planning’s22

report which is fairly similar in content to23
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what the applicant themselves highlight,1

that with respect to the proposed apartment 2

construction you have a 22-foot wide3

building.  The remaining 18 feet of width is4

going to go to equal distribution for the5

required side yards.  The absence of a6

public alley serving the site, and I’m7

reading from Page 7 of the Office of8

Planning’s report, limits the access as it9

would - as it relates to the ability to10

access the property from the rear, and the11

applicant is endeavoring of course to not12

provide parking in the front, one, because13

it wouldn’t be permitted, but two, it would14

also not be a desirable outcome, and then of15

course as was indicated again in Exhibit No.16

37, a little bit of this hint of - at the17

argument of trying to limit the amount of18

impervious surface if you will that’s19

created by result of the project.  The20

applicant didn’t make the argument.  I would21

perhaps err on the side of thinking that the22

applicant is trying to of course look at a23
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target market here and as such has probably1

some restrictions - not restrictions, but2

let’s say has a target size in terms of the3

unit that they are looking to market such4

that the size as it’s presented here is5

perhaps what they are left to best work6

with.  Again, this is not argument that I7

recall coming from the applicant, either8

presented in testimony or in writing so I9

want to be sure to highlight that, but I10

would hazard a guess that that’s probably a11

little bit of the consideration that’s at12

play here.13

Again, it’s a close question.  It is14

a close question and it is that classic15

tension again of what do you do with infill16

development opportunities such that they can17

exist in today’s marketplace, but exist in18

such a way that it’s consistent with the19

zoning regs as they’re currently laid out. 20

Again, I’m comfortable with what’s been21

presented.  Could there be a little more22

meat on the bone?  Absolutely.  But I think23
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in terms of the minimum contours if you will1

of the variance test, I think that the2

applicant has demonstrated a uniqueness, has3

demonstrated that because of that uniqueness4

there would be some practical difficulties5

encountered, i.e., the provision of parking6

itself altogether, much less the placement7

of that parking, and the placement in such a8

way as to not create other issues.  I think9

the issue of ensuring that there’s adequate10

side yard provision here I think plays a11

role in this discussion about the sizing. 12

Now of course you could say well, again, if13

this were a smaller structure you’d have14

less of a side yard issue because you’d free15

up more space to be utilized in other16

aspects.  But again that’s where that push17

and pull tension comes in many of our cases. 18

This is a project that the applicant has19

brought forward to us.  Can the applicant20

make it work despite the fact that okay, it21

would be easier just to simply say I’m going22

to do a single-family.  23
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CHAIRPERSON MILLER:  This is a1

project that the applicant brought forth,2

but that doesn’t mean that they provided us3

the information necessary to make these4

findings.  I mean, it seems to me that5

you’re making some assumptions about the6

market, and you know you’re hazarding a7

guess about this or that, and I don’t think8

that’s substantial evidence to make a9

decision on.  And I also want to note that10

Office of Planning, I understand all this11

argument is about this might be exceptional12

in order to accommodate an apartment13

building, but to me that begs the question,14

the regulations call for, as I understand15

it, a practical difficulty in building in16

accordance with the regulations.  And they17

can build - they haven’t shown that they18

can’t build a single-family dwelling which19

is what the community has been asking for in20

these neighborhoods from what I hear.  So I21

don’t understand how the evidence is in the22

record to support the practical difficulty23
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test.1

VICE CHAIRPERSON ETHERLY:  Well,2

I’ll definitely be very clear in that my3

answer was to Mr. Mann’s hypothetical, and I4

will wholeheartedly agree with you that the5

applicant did not present any evidence that6

related to the issue of markets, you know,7

kind of target demographic if you will, or8

kind of economics.  So I am in complete9

agreement with you there and most certainly10

would not want to rely on any of that11

rationale for the purposes of satisfying the12

variance test because it wasn’t introduced.  13

But I think, again my expression of14

classic tension is still here because I15

don’t necessarily read the variance law or16

the zoning regs to require that the owner17

demonstrate that - I’m trying to figure out18

how to correctly word it because it’s a19

fairly nuanced and very subtle argument. 20

Again, this point do you as an applicant21

before this board, be it for a variance test22

or any other type of relief, just because23
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you can build something else, that as a1

matter of right does that necessarily2

preclude you from nevertheless coming before3

this board for relief for another type of4

project.  I understand the point and I think5

it’s a fair question to ask, I’m just trying6

to figure out how to properly put it in the7

context of the variance test because I don’t8

want to create a backdoor - a second - an9

additional backdoor prong if you will in the10

variance test that says well, not only do11

you have to show practical difficulty, but12

you have to show us - I mean, the variance13

test does say essentially show us why you14

can’t do this consistent with the zoning15

regs.  But I don’t want to create a subtle16

requirement that says and in parenthetical17

you could do a single-family home, so18

convince us why you can’t just do this as a19

single-family home.20

It just may simply be the case that21

you know we kind of end up kind of where we22

end up.  I’m not doing as well a job as I23
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would love to do in terms of kind of1

articulating perhaps kind of more of the2

second prong aspect, because I think we may3

just agree to disagree on the first prong4

and the uniqueness.  I definitely understand5

where you’re coming from on the second prong6

piece, but I think the difficulty - the7

practical difficulty flows from that size,8

the lot size issue that the applicant has9

identified in contrast to other existing10

apartment buildings in the subject area if11

you will.  And given that, given the size12

that the applicant has chosen to build at,13

they’re kind of where they’re at.  It’s14

rough around the edges, I agree with you,15

and I can read the chair’s face.  And I’m16

probably being generous by calling it rough17

around the edges, but yes.18

MR. MANN:  Well, for what it’s worth19

I think that you’ve identified a lot of the20

issues that are - that we grapple with in21

these cases, and I - I mean I have the22

feeling that whatever the outcome of today’s23
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vote is is not going to be the end of1

discussions like this when we have cases2

like this.  But I for one I believe have3

heard enough of the arguments on both sides4

that I would be prepared to support the5

chair’s position on this.  For this6

particular case.7

CHAIRPERSON MILLER:  Okay.  Mr.8

Etherly, just to complete then the variance9

analysis.  I mean, first of all I don’t see10

a need to go further because of where I’m11

at, that there’s no substantial detriment,12

but if you want to address that and then we13

could vote on the variance relief?14

VICE CHAIRPERSON ETHERLY:  Well, I15

think as we’ve - well, I won’t say as we’ve16

discussed before, but I think as aspects of17

the Comprehensive Plan and Zoning Map have18

been discussed and contemplated in similar19

settings, I think the infill development20

opportunity here is clearly one which the21

Comprehensive Plan and the zoning regs and22

maps contemplate in a favorable manner if23
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you will.  Clearly of course we still have1

disagreement on what type of infill2

development and how it goes about, but I3

think in terms of the proposed new4

residential building, I think the use and5

from my standpoint the scale and the bulk of6

it is in harmony with the general purpose7

and intent of the zoning regs and maps.  It8

introduces additional residential housing. 9

It furthers the overall housing objectives10

of the far northeast and southeast elements11

of the Comprehensive Plan.  Again, I’m kind12

of just speaking generally within the13

context of the variance test itself, not14

necessarily any other relief here.  But I15

think there definitely would not be any16

substantial detriment to the public good17

here.  So I’ll leave it there.18

CHAIRPERSON MILLER:  Okay.  I don’t19

think I’m going to address that further20

because I don’t see the first two prongs of21

the test met.  Any other comments?22

MR. MANN:  No.  I think that I do23
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agree with Mr. Etherly on that third prong1

of the test, but it’s that second prong in2

particular that wouldn’t allow me to go to3

that one anyway.4

CHAIRPERSON MILLER:  So would you5

agree that we should vote on the variance6

relief first and see where we’re at?  Let me7

just lay this out.  I think that if we were8

to deny the application based on variance9

relief not being warranted, then I don’t10

believe that we could approve a 353 that11

required variance relief that was denied.12

VICE CHAIRPERSON ETHERLY:  No, I13

would tend to agree.  Just logically it14

wouldn’t make sense.15

CHAIRPERSON MILLER:  Right.  It16

wouldn’t be in harmony with the regulations. 17

So -18

VICE CHAIRPERSON ETHERLY:  So in19

effect it would be your interpretation that20

if the variance analysis were to fail in21

order to its outcome relative to the22

applicant’s relief being sought, that would23
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render moot the special exception portion of1

this application. 2

CHAIRPERSON MILLER:  Well, I think3

that the 353 would fail.  I don’t think that4

we could approve a project under 353 that5

we’ve just found if we were to find that it6

required variance relief that we weren’t7

granting.8

VICE CHAIRPERSON ETHERLY:  Okay.9

CHAIRPERSON MILLER:  So I guess it10

would be more like a denial.  Okay, so why11

don’t we vote on the variance.  Okay.  In12

which case I would move to deny Application13

No. 17596 for the variance relief from14

Section 2117.8(c) for relief from the15

driveway width requirement.  And I think16

that we’ve - I’ve said everything I need to17

say on this.  I don’t have further18

discussion.  Is there further discussion?19

MR. MANN:  No, but I’ll second that20

if you’d like.21

CHAIRPERSON MILLER:  Okay. 22

Discussion?  23
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VICE CHAIRPERSON ETHERLY:  No.  I1

will say that I think we’ve probably2

exhausted kind of our discussion on it.  I3

tend to believe that the applicant has4

demonstrated an extraordinary or exceptional5

situation condition with respect to the6

property, i.e., the size of his property,7

especially in the context of the surrounding8

neighborhood and has made that demonstration9

in a way that is consistent with Gilmartin,10

i.e., it is a hardship or difficulty or11

circumstance that is peculiar to the12

applicant’s property and not to the general13

condition of the neighborhood if you will as14

evidenced by the applicant’s survey of other15

apartment developments.  I think by virtue16

of that size and by virtue of other aspects17

of the subject property the applicant has18

demonstrated that strict application of the19

zoning regs would cause an undue hardship in20

terms of the applicant’s ability to create21

or develop this project.  22

My concern is that we are perhaps23
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introducing a very subtle interpretation1

that would require the applicant to2

otherwise prove that strict application of3

the zoning regs will cause undue hardship or4

practical difficulty to the applicant’s5

ability to build a matter of right project. 6

That’s perhaps my only concern in terms of7

potentially the outcome that the board might8

be moving towards in this particular case,9

i.e., the applicant I don’t think needs to10

prove why he or she cannot build a matter of11

right single-family home, but rather why12

can’t you build this project that you have13

brought before the board in a manner that is14

in concert with the Zoning Regulations.  I15

think that is perhaps a more appropriate16

reading of the second prong of the variance17

test, and I do continue to believe that as18

far as the third prong of the variance test,19

that there’s no evidence of harm or public20

good.  In fact, as the applicant has21

indicated in its submittal, the provision of22

off-street parking in such a way as to, one,23
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move parking off of the public right-of-ways1

and public streets and do it in such a way2

to minimize the introduction of impervious3

surface to the subject property I think are4

both goals and objectives that are5

consistent with the public good and the Zone6

Plan.  So for that reason I will be in7

opposition to the motion as presented. 8

Thank you, Madam Chair. 9

CHAIRPERSON MILLER:  Thank you. 10

Well, I think I’ll just say a couple of11

words since - one side again.  I don’t want12

to say too much, but I think neither prong,13

neither the uniqueness test nor the14

practical difficulty test is met.  And I15

think that specifically they try to meet the16

uniqueness test by showing how these lots17

are unique compared to other lots that there18

are apartments on, and again I think there19

is a difference in how we read the20

regulations, but I think they have to show21

how they are unique in general, and how that22

uniqueness leads to an exceptional practical23
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difficulty.  And then when you get to the1

practical difficulty test, even if you2

disagree on uniqueness which I think is3

pretty much a judgment call, looking at the4

whole neighborhood, looking at whatever. 5

But they have to show under the case law6

that at least compliance with the area7

restriction would be unnecessarily8

burdensome.  And whether you regard that as9

meaning complying with regulations in10

general which I think I do go there that11

they perhaps should show why they can’t12

build a single-family home, why it’s13

unnecessarily burdensome to not let them do14

this driveway or whatever, they to me have15

not arisen to that standard of at least16

showing what’s unnecessarily burdensome. 17

And practical difficulties are supposed to18

be unique to a particular property and I19

guess when I do see three right in the same20

neighborhood I believe coming in with the21

same exact situation it doesn’t look unique22

to me.  So anyway, all right.  23
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Any other comments?  All right.  So1

we’re voting on the variance.  All those in2

favor of denying the variance which was the3

motion say aye.4

(Chorus of ayes)5

CHAIRPERSON MILLER:  All those6

opposed?7

VICE CHAIRPERSON ETHERLY:  Opposed.8

CHAIRPERSON MILLER:  All those9

abstaining?10

(No response)11

CHAIRPERSON MILLER:  Mr. Moy?12

MR. MOY:  Yes, Madam Chair.  Staff13

would record the vote as 2-1-1.  This on the14

motion of Ms. Miller, the chair, to deny the15

application based on the requested zoning16

relief.  Also in support of the motion Mr.17

Mann, who seconded, and Mr. Etherly in18

position to the motion.  And we have Mr.19

Loud not participating in the case.  We also20

have again an absentee ballot from Mr.21

Turnbull who participated on the case and22

his absentee ballot is to deny the23
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application, stating that it does not meet1

the test for uniqueness of the site.  “The2

lot is too small for proposed structure,”3

end quote.  So that would get a resulting4

vote of 3-1-1 to deny.  5

CHAIRPERSON MILLER:  And Mr. Moy,6

does his vote also cover 353?  The whole7

application, I assume, is that correct? 8

Even though we just bifurcated it.9

MR. MOY:  That’s correct.  That’s10

correct.11

CHAIRPERSON MILLER:  Okay.  Thank12

you.  I guess at this point we should - I’m13

going to move to deny also the requested14

relief under 353 for a special exception on15

the grounds of it’s my view that we cannot -16

we wouldn’t be able to make the finding for17

the 353 in a case where we’ve denied18

variance relief that would be required.19

MR. MANN:  I guess your motion would20

need a second then, correct?21

CHAIRPERSON MILLER:  Yes.22

MR. MANN:  Second.23
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CHAIRPERSON MILLER:  Is there1

discussion?2

VICE CHAIRPERSON ETHERLY:  Just for3

purposes of kind of understanding of4

posture.  I think I clearly agree - well, I5

understand and I would agree with the6

outcome that any subsequent approval of7

special exception relief here could not be -8

could not be done in such a way as to be9

predicated on variance relief that has been10

denied.  I’m perhaps just trying to be sure11

I’m clear on kind of procedurally if the12

applicant were to get special exception13

relief here, actually strike that.  I think14

I can answer my own question.  The plans are15

as they’ve been presented.  Therefore, this16

board would have no ability to vote on17

anything but the plans as they are18

presented.  Because the plans as they are19

presented would contemplate variance relief20

that has now been denied, that would almost21

dictate that the special exception relief22

itself would also have to be denied.  What I23
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was concerned about is the applicant could1

conceivably still get special exception2

relief and go build something that’s3

consistent with that special exception4

relief, but that would not be an appropriate5

way to go because we’d have no plans that6

would be properly in front of the board. 7

Special exception relief is not meant to be8

some broad grant of yeah, just go build9

something as long as it’s consistent with10

this relief here.  So I think I’m answering11

my own question, again probably somewhat12

inartfully and roughly, but I think I’m13

comfortable with the chair’s statement that14

353 in this case would also have to be15

denied.16

CHAIRPERSON MILLER:  Okay.  I mean,17

I just want to make my motion that it be18

denied and we can talk about the reasons19

separately as not part of my motion, okay?20

VICE CHAIRPERSON ETHERLY:  But the21

reason why I wanted to discuss it in front22

of your motion is I was concerned about23
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procedurally the motion being correct.  But1

I’m comfortable moving forward, and then2

I’ll just make my point again.3

CHAIRPERSON MILLER:  Okay.  I mean,4

there are different ways of looking at it,5

but I mean we’ve just said that these plans6

cannot, you know, go to permit because they7

need a variance and we’ve denied the8

variance.9

VICE CHAIRPERSON ETHERLY:  That10

would be correct.11

CHAIRPERSON MILLER:  So, but I think12

that it would be consistent with at least13

the board members who voted to deny the14

variance that it wouldn’t meet the special15

exception test because it wouldn’t be in16

harmony with the Zoning Regulations because17

we’ve just found that it needs variance18

relief and we don’t think it should be19

awarded variance relief.  You know what I’m20

saying?21

VICE CHAIRPERSON ETHERLY:  I22

understand.  I understand.  23
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CHAIRPERSON MILLER:  Okay.1

VICE CHAIRPERSON ETHERLY:  So the2

vote then would be the same.  I understand. 3

But what I was - my discussion perhaps was4

more for my own benefit from the standpoint5

of would I support the 353 outcome6

differently from the variance outcome.  And7

I think with your additional explanation I8

would think that I would probably9

nevertheless vote the same way because I10

would have a different outcome in terms of11

that final prong of the special exception12

relief in terms of its being in accordance13

with the Zoning Regulations and Maps.  Okay. 14

Excellent.  I’m prepared to move forward and15

vote accordingly, Madam Chair.16

CHAIRPERSON MILLER:  Okay.  Are you17

ready to vote?18

MR. MANN:  I am ready.19

CHAIRPERSON MILLER:  All those in20

favor of denying the special exception21

relief under 353 for Application No. 1759622

say aye.23
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(Chorus of ayes)1

CHAIRPERSON MILLER:  All those2

opposed?3

VICE CHAIRPERSON ETHERLY:  Opposed.4

CHAIRPERSON MILLER:  All those5

abstaining?6

(No response)7

MR. MOY:  Again, staff would record8

the vote as 2-1-1 on the motion of the chair9

to deny special exception relief under 353,10

seconded by Mr. Mann.  And of course, also11

in support of the motion, Mr. Mann.  Mr.12

Etherly opposed to the motion and Mr. Loud13

not participating.  Of course with the14

absentee ballot also of Mr. Turnbull which15

would give again the resulting vote of 3-1-16

1.  17

CHAIRPERSON MILLER:  Thank you.  18

MR. MOY:  The next application for19

decision is Application No. 17597 of Taiwo20

Demuren pursuant to 11 DCMR 3104.1 for a21

special exception to construct a 4-unit22

apartment building under Section 353 in the23
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R-5-A at Premises 5323 D Street, S.E.  This1

is in Square 5300, Lot 6.  Again, this2

application was amended to add the variance3

relief from Section 2117.8(c) which is again4

the driveway width requirement. 5

On May 15, 2007, the board completed6

public testimony, closed the record,7

scheduled its decision on June 5.  The8

record was open to receive post-hearing9

documents from Department of Transportation,10

record open to allow a letter from the ANC11

and of course again from the applicant for12

any revised drawings, which were submitted,13

which is identified in your case folders as14

Exhibit 33.  Here again the board may wish15

to waive the untimeliness of this filing as16

a preliminary matter, and also the second17

would be the filing from DDOT which arrived18

submitted to the office on June 1 and is19

identified as Exhibit 34.  And finally, the20

applicant had also filed a - made a filing21

re-addressing the variance test which is22

identified as Exhibit 36 in your records23
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dated June 4, 2007.  And that completes the1

board’s briefing, Madam Chair.2

CHAIRPERSON MILLER:  Thank you.  I3

would suggest that we accept into the record4

those late submissions that Mr. Moy just5

referenced, Exhibit 33 and 34.  Any problem6

with that?  Okay.  Though this is a7

different property, as the applicant’s8

variance relief analysis demonstrate it’s9

addressed to all three cases, 17596, 17597,10

17598.  It addresses in there the issues11

that are the same to all of them that we12

just discussed.  The size of the lot is the13

same, 40 x 100 feet and the argument there14

is no different than what we looked at15

before as to why the applicant is seeking16

variance relief.  So I think that, just17

consistent with our previous discussion I18

think the same applies to this case and we19

don’t need to necessarily reiterate it,20

except in summary that I don’t think that21

the applicant has made the uniqueness test22

or the practical difficulty test in that23



125

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

this is the same for three lots and he’s1

talking about uniqueness with respect to2

apartment use.  And to me he didn’t meet the3

practical difficulty test of showing why it4

was unduly burdensome to comply with the5

regulations.6

VICE CHAIRPERSON ETHERLY:  I’m more7

than comfortable for the sake of expediency8

sticking to the same script and playbook in9

this particular case and we can move10

forward, Madam Chair.11

CHAIRPERSON MILLER:  Well, how about12

- do you think in this case we can address13

the 353 at the same time?  Or no, do you14

want to go forward the same way?  All right,15

let’s go forward the same way.  I would move16

to deny the Application No. 17597 request17

for variance relief.  Do I have a second?18

MR. MANN:  Second.19

CHAIRPERSON MILLER:  Further20

discussion?  No.  All those in favor say21

aye.22

(Chorus of ayes)23
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CHAIRPERSON MILLER:  All those1

opposed?2

VICE CHAIRPERSON ETHERLY:  Opposed.3

CHAIRPERSON MILLER:  All those4

abstaining?5

(No response)6

CHAIRPERSON MILLER:  Mr. Moy.7

MR. MOY:  Staff would record the8

vote as 2-1-1.  This is on the motion of the9

chair to deny the variance relief, seconded10

by Mr. Mann.  Also in support of the motion11

Mr. Mann.  Mr. Etherly is in opposition to12

the motion and we have Mr. Loud not13

participating on this case.  Once again we14

have an absentee ballot from Mr. Turnbull15

who has voted consistently and his vote is16

to deny which would give a final vote of 3-17

1-1.18

CHAIRPERSON MILLER:  Thank you. 19

Okay, let’s move to special exception under20

353.  Is there anything - I guess Mr.21

Etherly I would say that consistent with my22

position in the last case that I wouldn’t23
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support the 353 relief because the applicant1

in my view needs variance relief which is2

not warranted and it would not be consistent3

with the Zoning Regulations or in harmony4

with the Zoning Regulations.  Do you have5

anything you want to add on the 353?  Okay. 6

Anything?  In that case I would move to deny7

the request for special exception relief8

under 353 in the case of Application No.9

17597.  Do I have a second?10

MR. MANN:  Second.11

CHAIRPERSON MILLER:  All those in12

favor say aye.13

(Chorus of ayes)14

CHAIRPERSON MILLER:  All those15

opposed?16

VICE CHAIRPERSON ETHERLY:  Opposed.17

CHAIRPERSON MILLER:  All those18

abstaining?19

(No response)20

MR. MOY:  The staff would record the21

vote as 2-1-1 on the motion of the chair to22

deny the request for special exception23
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relief under 353, seconded by Mr. Mann and1

of course in support of the motion Mr. Mann,2

in opposition to the motion, Mr. Etherly,3

Mr. Loud not participating.  And again of4

course Mr. Turnbull with his absentee ballot5

to deny which would give a resulting vote of6

3-1-1.7

CHAIRPERSON MILLER:  Thank you.  8

MS. BAILEY:  Madam Chair, all of the9

applications that were denied are full10

orders, is that correct?11

CHAIRPERSON MILLER:  Yes.12

MR. MOY:  The next and final13

application for decision is Application No.14

17598 of Taiwo Demuren pursuant to 11 DCMR15

3104.1 for a special exception to construct16

a 4-unit apartment building under Section17

353 in the R-5-A district at Premises 513918

Astor Place, S.E., and that’s in Square19

5309, Lot 13.  The application, as in the20

previous two, was also amended to add21

variance relief from Section 2117.8(c), the22

driveway width requirement.  23
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On May 15, 2007, the board completed1

public testimony, closed the record and2

scheduled its decision on June 5.  The board3

allowed the record to be opened for receipt4

of report from DDOT, from the ANC and any5

revised drawings from the applicant.  The6

applicant did submit revised drawings and7

that’s in your records, identified as8

Exhibit 32.  Here again the board may wish9

to waive its requirements to allow the10

revised drawings as with the letter from11

DDOT dated June 1, 2007, which is identified12

as Exhibit 33.  And finally, the applicant13

also filed a - his brief re-addressing the14

variance test yesterday, June 4, 2007, and15

is identified as Exhibit 35 in your case16

folders.  And that completes the staff’s17

briefing.18

CHAIRPERSON MILLER:  Thank you. 19

This is the third and last property that’s20

referenced in the applicant’s variance21

relief analysis.  And again it’s exactly the22

same as the other two, therefore I will be23
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moving to deny variance relief based on lack1

of uniqueness and - or a showing of2

uniqueness to me and that applicant didn’t3

meet the burden of demonstrating a practical4

difficulty in complying with the5

regulations.6

MR. MANN:  Second.7

CHAIRPERSON MILLER:  Further8

discussion?  I think we’ve had the9

discussion in the previous cases so it could10

be referenced.  Okay.  I think that we can11

take a vote then.  All those in favor say12

aye.13

(Chorus of ayes)14

CHAIRPERSON MILLER:  All those15

opposed?16

VICE CHAIRPERSON ETHERLY:  Opposed.17

CHAIRPERSON MILLER:  All those18

abstaining?19

(No response)20

MR. MOY:  Staff would record the21

vote as 2-1-1, this on the motion of the22

chair to deny the requested variance relief. 23
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Seconded by Mr. Mann.  Also of course in1

support of the motion Mr. Mann.  In2

opposition to the motion Mr. Etherly, Mr.3

Loud not participating.  And of course we4

have again an absentee ballot from Mr.5

Turnbull and his vote would be to deny,6

which would give a resulting vote of 3-1-1.7

CHAIRPERSON MILLER:  I just want to8

make a comment.  I was looking through my9

notes about you know giving great weight to10

the ANC reports which we haven’t really been11

talking about here, and perhaps they might12

be referenced in the written decisions, but13

it appears to me in this case I think there14

was a question whether or not they meet it. 15

But I don’t think that the ANC’s really16

address this legal question of the variance17

relief, and when we get into the 353, that’s18

where we get into more of the adverse19

impacts and stuff, and that is why the board20

really addressed these two legal problems21

first and only if we had decided otherwise22

would we go forward into the other issues. 23
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So I just wanted to put that on the record. 1

Anything else on the agenda, Mr. Moy?2

MR. MOY:  I thought that the first3

action was to deny on the variance relief so4

you still have the special exception.5

CHAIRPERSON MILLER:  Good, okay.  So6

we’re still in that case.  Okay, so the7

comments are in the body of this discussion8

on this case and they may also apply to the9

previous cases.  Okay.  We have a vote then. 10

I would move to deny special exception11

relief under 353 for this last application.12

MR. MANN:  Second.13

CHAIRPERSON MILLER:  Okay.  Mr.14

Etherly, any further discussion?15

VICE CHAIRPERSON ETHERLY:  No.16

CHAIRPERSON MILLER:  Okay.  I think17

we’ve all fully discussed the variance test. 18

Okay.  All those in favor say aye.19

(Chorus of ayes)20

CHAIRPERSON MILLER:  All those21

opposed?22

VICE CHAIRPERSON ETHERLY:  Opposed.23
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CHAIRPERSON MILLER:  Abstaining?1

(No response)2

MR. MOY:  Staff would record the3

vote as 2-1-1, this on the motion of the4

chair to deny the requested special5

exception relief under 353, seconded by Mr.6

Mann, of course also in support of the7

motion, Mr. Mann, in opposition to the8

motion, Mr. Etherly, Mr. Loud not9

participating on this application.  And10

finally, we have an absentee ballot from Mr.11

Turnbull who participated on the case and12

his vote would be to deny which would give a13

resulting final vote of 3-1-1.14

CHAIRPERSON MILLER:  Okay.  Anything15

else on the agenda for this morning’s16

business?17

MR. MOY:  No, ma’am.18

CHAIRPERSON MILLER:  Okay.  We’re19

just discussing when the board might be20

ready to start the afternoon.  We’re21

thinking 1:45.  Okay.  Then if there’s no22

other business, this meeting’s adjourned.23
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(Whereupon, the foregoing matter was1

concluded at 12:50 p.m.)2


